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Topic One – Introduction to ADR (BLUE) 

What is ADR? 

 Any method of dispute resolution which occurs outside a judicial setting 

 Usually utilises a third party 

 Three main types: 

o Facilitative: third party assists in managing the process of dispute. Includes mediation and 

facilitation. HELP 

o Advisory – involves a third party who investigates the dispute and provides advice on the facts 

and possible outcomes. Includes investigation, case appraisal and dispute counselling. ADVISE 

o Determinative – third party investigates the dispute (possibly a formal hearing) and makes a 

determination. Includes adjudication and arbitration. May or may not be binding. DETERMINE 

 NADRAC – National Alternative Dispute Resolution Advisory Centre 

Definitions and differences in process 

 Differences in process can occur in response to the following: 

o Length of the process and the formality of it 

o Different elements for different processes 

o Role of a third party/ies 

o Role of the parties themselves 

o Subject of the dispute 

o Reporting and referral requirements 
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o Objectives of the process 

o Philosophical underpinnings 

 “mediation abacus” – variables relating to levels of intervention and qualifications 

Why teach ADR? 

 ADR is becoming an increasingly important aspect in dispute resolution. There is now a larger size and 

variety of cases that are being decided by ADR processes. Skills in ADR are a crucial aspect in the 

modern day legal profession.  

Christopher Moore (1996) The Mediation Process: Practical Strategies for Resolving Conflict 

o All societies, communities, organisations and interpersonal relationships experience conflict at 

one time or another in the process of day to day interaction. Conflict is not necessarily bad, 

abnormal or dysfunctional; it is a fact of life. 

o We need alternative dispute resolution practitioners to acknowledge and accept that conflict 

is not necessarily bad, it is not abnormal and it is not dysfunctional. Conflict exists when 

people are in competition to achieve goals which are perceived to be or actually are 

incompatible.  

o But, conflict may go beyond competitive behaviour and acquire the additional purpose of 

inflicting physical or psychological damage on an opponent, even to the point of destruction.  

o Unfortunately many people in conflict are unable to develop an effective process to deal with 

the psychological barriers to settlement or develop integrative solutions of their own  that’s 
where ADR practitioners come in. They help people resolve conflict that they themselves 

cannot resolve.  

Jeremy Gromly, Chair of NADRAC (in Sourdin Alternative Dispute Resolution) 

o There is nothing wrong with dispute, it is normal. 

o Just as dispute is healthy we know that unresolved disputes are costly, damaging and 

debilitating. They interfere with ordinary discourse. They bring productive activity to a halt. 

They generate animosity. They fracture otherwise good human relationships and they can 

interfere with any field of activity in which resolution does not occur.  

o We recognise not only a right to dispute but also a need and even an obligation to resolve our 

disputes. Usually that is what we do. Only a tiny sliver of daily disputes find their way to the 

courts. Indeed only a tiny sliver of the disputes of daily life are amenable to judicial 

determination. Of those that are, only a small proportion have to be determined by a judge 

because the rest are settled by agreement between the parties. Courts are the first to 

recognise that and encourage parties to resolve their disputes. Courts and judges have been 

one of the great supporters of ADR  courts do not resolve disputes they determine them by 

applying the law to the facts.  

Judy Gutman, Tom Fisher, Erika Martens – Why teach ADR to Law Students? (2006) 16(2) Legal 

Education Review 

o Pg 145 – ADR courses put back everything law school took out, reintegrating humanity and 

common sense into the dispute resolution process. 

o Black letter, common law, studies removed the humanity and common sense and we should 

teach ADR to put that back.  

o Referred to study by Nolan – knowledge of mediation enhances law students lawyering skills. 

Even if they never mediate in practise it enables them to think in a problem solving manner 

and to consider underlying needs and interests  it enhances law students lawyering skills.  
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The Bigger Picture 

 There is a large size, variety and dimension of cases that are capable of being resolved by ADR. 

However there are others that are not – e.g. Channel 7 case where the judge pleaded with the parties 

to settle the case which was refused and a decision was given and a cost order made – the costs were 

reported to be in the vicinity of $100M 

Case of Jaundice & Jaundice  

 Testator had multiple wills – litigation ensued for many years consuming £60000-70000 in legal costs. 

By the time the litigation was concluded there was nothing left in the estate for distribution 

P R Callaghan SC, Roles and Responsibilities of lawyers in mediation (27 July 2007) 

o [5] referring to Jaundice & Jaundice  the lawyers have twisted it into such a state of 

bedevilment that the original facts of the case have disappeared. It is about a will and trusts 

under a will, or it was, it’s about nothing but costs now.  

Argyle Diamond Mine 

 Provides an example of using ADR techniques to prevent dispute.  

 Agreement was made between the mining company and indigenous community  participation 

agreement 

 The agreement ensures that the mining activities will provide benefits to the indigenous people 

beyond the life of the mine.  

Kirby J – ADR 

 Kirby J used ADR to resolve a dispute.  

 The dispute was set to run in a SA court for 18 months. Kirby resolved it in a week. 

 Illustrates the power of ADR when the practitioner is well trained and knows what they are doing.  

America is the leader in ADR, followed by Australia, followed by England 

 English case of Susan Fahiti v Forstead House School Trust (2005) EWCA CIV 765 

o [27] – shudder to think of the costs of the case. As the court has settled many of the principles 

in stress of work cases litigants really should mediate such cases as the present. Of course 

mediation before trial is infinitely preferable to mediation before appeal, but it is a great pity 

that neither form of mediation has taken place in this case, or if it has, it has not produced a 

result. 

o £25000 in costs 

Continuing development of ADR 

 Even in crime there are moves afoot in relation to turning dispute resolution solutions to criminal 

issues – i.e. criminal facilitation, mediation, circle sentencing.  

 ADR is used in customer complaints training – REM acronym. Respond to emotion, Explore the 

solutions, and move to Resolutions.  

 Another example is the equine influenza outbreak – ADR was used to resolve compensation disputes.  

 Live Cattle Export Scandal – currently negotiations and facilitation are being undertaken to resolve 

issue prior to a court hearing.  

What is the A in ADR? 

 The A is generally referred to as ‘alternative’  but is this really correct? 

 It has been argued by Lawrence Street ((1992) 66 ALJ 194) that it is not ‘alternative’ - the use of 

alternative implies that it is in competition with the judicial system which is not true. It is really an 

‘additional’ branch of resolution 
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 Has also been argued that it should be ‘assisted’ 
 LEADR argue that it should be ‘appropriate’ dispute resolution 

 There is an assumption that it is ‘alternative’ dispute resolution. However the other interpretations 
that have been suggested are also relevant. Particularly strong is Sir Lawrence Street’s claim that it is 
‘additional’. 

 Note – Alternative dispute resolution is an umbrella term for the processes other than judicial 

determination 

History of ADR in Australia 

Overview 

 40000BC – 1770AD  Australian indigenous people practices a form of ADR 

 100BC  Ancient Greeks invoked/developed laws of conciliation and arbitration 

 1697AD  English Arbitration Act was passed, in 1778 when we were colonised English law was 

adopted i.e. the English Arbitration Act became law in NSW.  

 1901  Australian Constitution (s 51xxxv) laws of conciliation and arbitration 

o Conciliation and Arbitration Act established the Conciliation and Arbitration Commission 

 1975  Institute of Arbitrators was established. 

 1979  a pilot study of Community Justice centres was undertaken in NSW – practised mediation 

 1980  Community Justice Centre Pilot Act was passed 

 1983  Community Justice Centre Act was passed 

 1985  International Centre for Commercial Arbitration was established 

 1986  Australian Commercial Dispute Centre was established 

 1988  Sir Lawrence Street began mediating and became the unofficial father of mediation in 

Australia 

 1989  Lawyers engaged in ADR – LEADR – was established (now known as the association of dispute 

resolvers) 

 1993  National Dispute Centre opened in Sydney 

 1995  National Australian Dispute Resolution Advisory Council was established (NADRAC) 

 2008  Sir Lawrence Street visited UNE and delivered an occasional lecture  

 2010  Australian International Dispute Centre of Sydney opened.  

Key aspects in the development of ADR 

It is true that community justice was a significant progenitor to the present wave of development of ADR. But 

ADR was born into a world that already contained other examples of ‘informal justice’: 

 Aboriginal dispute resolution methods 

o Resolved disputes without recourse to litigation or anything resembling it.  

 Arbitration 

o Has been used in Australia since white settlement – arbitration provisions were inherited from 

the English law.  

o The establishment of the Institute of Arbitrators Australia in 1975 provided a professional 

organisation for the development of an arbitral identity and for the training of arbitrators.  

o Passing of the uniform Commercial Arbitration Acts by all states from 1984 onwards.  

o Australian Centre for International Commercial Arbitration opened in 1985 

 Ombuds 

o From 1960 onwards was an international movement associated with access to justice that 

urged various methods for enhancing substantive justice – including greater access to the 

formal justice system through the creation of additional institutions such as the ombuds and 

administrative tribunals which increasingly draw on ADR.  
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 Tribunals 

o Tribunals aim at providing cheap, accessible, informal and non-adversarial justice. E.g. 

National Native Title Tribunal which has an especially strong focus on mediation.  

 Community justice 

o Pilot program in 1979 – established three Community Justice Centres.  

o The Community Justice Centres (Pilot Project) Act was enacted in 1980 to govern the initiative.  

o Provide an effective way of dealing with ‘backyard’ disputes – the sort of cases which cause 

great aggravation and often lead to serious crime.  

 Industrial relations dispute resolution 

o Conciliation has been used to deal with industrial relation disputes for almost a century.  

 The Family Court 

o Since its inception in 1975 the Family Court has placed emphasis on the resolution of disputes 

by means other than litigation.  

o Mediation, conciliation and counselling are regarded as the first and predominant methods of 

resolving disputes, with litigation recognised as the exception rather than the norm.  

 Court-annexed ADR schemes 

o Increasing number of courts at federal and state level are using ADR in various ways – e.g. 

settlement weeks 

o The extension of ADR schemes attached to courts is one of the most striking and significant 

developments in the recent history of ADR.  

 Commercial dispute resolution 

o Commercial sector has always been a significant user of alternatives to the formal justice 

system.  

o In 1986 the Australian Commercial Disputes Centre (ACDC) was established. 

o 1993 – National Dispute Centre was opened.  

o 1990 – the Federal Government established the International Legal Services Advisory Council 

(ILSAC) – primarily concerned with the development of Australia’s international commercial 
dispute resolution expertise and services.  

 NADRAC – a national policy body for ADR 

o NADRAC was established in October 1995 to provide independent advice to the federal 

Attorney-General on policy issues relating to ADR.  

Significant developments 

 A number of developments were of particular significance: 

o The establishment and development of neighbourhood justice centres – locally based and 

created to resolve neighbourhood disputes using mediators drawn from the community. They 

provide a local dispute resolution service run by ordinary people who are empowered to 

resolve their own disputes according to community norms.  

o Use of ADR in family disputes – family disputes were seen as uncontroversially suitable for 

ADR. ADR was very early incorporated into statutory schemes dealing with family law.  

o Statutory schemes that regulated rapidly developing areas of law encouraged or required the 

use of ADR – e.g. environmental law and anti-discrimination law, industrial disputes.  

o Increasing institutionalisation of ADR – has been extensively integrated and co-opted into the 

formal justice system. a very significant area of growth has been court-connected ADR.  

o Governments have promulgated policies to increase the use of ADR –  

o A greater understanding of the strengths and weaknesses of ADR has developed – it is 

recognised that there are some disputes not suitable for ADR.  

o Greater awareness of the problems associated with the unrestrained use of mediation in family 

cases – issues of unfairness and injustice because of power relationships.  
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Concerns over ADR 

 Detrimental impact of the extensive use of ADR on the operation of the doctrine of precedent and on 

the skills of those in the formal justice system.  

 Effect of the privatisation of disputes 

 Capacity of ADR to provide effectively for the specialised needs of women and marginalised groups.  

Impact of the changes in conflict resolution upon the legal system of Australia 

Difficulties with litigation 

Joanna Kawalski, Communication techniques to support a less adversarial trial 

o Bumbling, incompetent, puzzled, frustrated, irritated, these are hardly descriptions of the 

state in which people do their best and adults in court can often be reduced to feeling like 

children. In the traditional courtroom setting judges have to gauge levels of understanding 

without being able to resort to their full range of human communication tools; eye contact, 

direct interaction and questioning are all limited by legal convention. At best judges can ask if 

all is clear but which adult is happy to admit aloud in the presence of others who seem at ease 

with what is happening that they fail to understand a process that is ostensibly about them.  

Law – Profession or Occupation? 

LEADR – How to become a wild lawyer (17th April 2007) 

o Discusses the distinction between being in a profession or occupation 

o P.29 – historically, the hallmark of a profession is that it sees itself as having a wider role in 

society beyond just serving the needs of its immediate clients and making money. It has been 

said that law started as being a profession, then became a business and now has become an 

insurer of last resort, an indemnity policy to claim against if the deal goes wrong. It is not 

surprising that it is easy to lose touch with what it means to be a professional.  

 Burger (US SC Judge)  in the next century lawyers will be reconcilers, not warrior 

healers, not hired guns – how can lawyers take up their role of healers of the planed 

when they act as a hired gun for clients whose values they don’t share. Lawyers have 
a collective and individual challenge to decide who they serve and how they will do 

this.  

o P. 30 – a traditional lawyer maintains the status quo, being cautious conservative and risk 

avoider ruled by a time sheet and long hours. A wild lawyer is an agent of change and allows 

downtime to nurture ideas and creativity. A traditional lawyer primarily serves the interests of 

corporations being an occupation that is a hired gun. A wild lawyer recognises a wider duty to 

the whole earth community connecting with the historic function of a profession 

o Last paragraph – there are four rooms in my house, the mental, emotional, spiritual and 

physical. I will spend more time in some than others but to be healthy I must visit all rooms at 

least once a day. Lawyers undoubtedly spend most of their time in the mental room and if 

they visit others they are unlikely to do so during the working day. To become a wild lawyer 

we need to integrate all 4 dimensions. This is a paradigm shift in the way that lawyers 

function.  

Forms of dispute resolution 

 There are three main forms of dispute resolution 

o Reconciling interests  identification and focus on the motivation factors behind peoples 

demands 

o Determination of rights  focus on independent standard e.g. law, precedent etc. 

o Determination of who is most powerful  imposition of costs or threats to do so on other 

parties, strikes, wars, intimidation etc. 
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 Dispute resolution processes will fall within one of the three categories. ADR practitioners are 

concerned with reconciling interests.  

The formation of disputes 

 

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

  

 

Reference – Akon; 

Aston & Chinkin do not include conflict.  

 formation of a dispute – how does a dispute come about? 

o A person is aggrieved 

o Person makes a complaint – the complaint can be formal or informal, it is generally an 

expression of dissatisfaction or concern about goods, services , actions or inactions 

o Conflict – when the complaint does not resolve the problem  refers to a disagreement 

about the concern that has been expressed. At this stage the dispute is no longer a unilateral 

action, it becomes bilateral. However, just because there is conflict that does not mean that it 

cannot be resolved at that level. If the conflict is not resolved it leads to a dispute.  

o Dispute – unresolved conflict.  

 Conflict is an inevitable and pervasive aspect of human life. It arises and takes place between 

individuals, groups, organisations etc in communities and nations. Much conflict exists in the mind and 

is expressed by words, or in some cases violence. Conflict can erupt suddenly or it can smoulder for 

years. It can focus on something trivial or concern the future of life on earth.  

The resolution of disputes (A&C p. 44) 

 The way in which people deal with grievances and disputes has been described diagrammatically as a 

pyramid.  

o Litigation is rarely used and occupies the very apex of the pyramid. 

o The rest of the body of the pyramid is occupied by other methods of dealing with disputes 

such as seeking advice and negotiating, ‘lumping it’ (taking no action), industry or workplace 
grievance or complaint mechanisms, ombuds etc. 

 the different ways of handling disputes should not be seen as distinct and separate processes. Instead, 

the benefits of the imbrications of formal and informal processes should be recognised and 

deliberately used for the benefit of each.  

 

Grievance 

Complaint 

Conflict 

Dispute 
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Typical responses to conflict 

 The typical responses to conflict include 

o Denial 

o Withdrawal 

o Submission 

o Displacement 

o Internalisation 

o Projection 

o Addictive behaviour 

o Drugs 

o Alcohol 

o Violence 

 There is no simple formula to resolve conflict, but to resolve conflict we must first be aware of the 

manner in which conflict is manifested.  

P R Callaghan SC, Roles and Responsibilities of lawyers in mediation (27 July 2007) 

o Presents a gloomy view of the public perception of lawyers 

o [6] litigation is a machine which you go into as a pig and come out as a sausage  things get 

mixed up in-between until they are virtually unrecognisable.  

o [7]-[9] 

Importance of an evaluative approach to ADR (A&C p 23 ) 

 There was initially unbounded enthusiasm for ADR. However, this has now been tempered by a 

constructive criticism of the process 

 Early enthusiasm for ADR was at times unbounded and uncritical. More recently, enthusiasm has been 

somewhat tempered by the experience of ADR in practice, by developing critiques of ADR and by a 

more realistic assessment of its potential.  

 Assessment of ADR is informed by varying perceptions of power, gender, race and community 

relations.  

 ADR has undeniable appeal to governments. It promises cheap, speedy, accessible (and even caring) 

methods of resolving disputes.  

 ADR has both progressive and oppressive potentials 

o It may provide a desirable, appropriate and appealing method of resolution for some 

disputants 

Litigation 

Seeking advice and negotiating; lumping it; industry or 

workplace grievance of complaint mechanisms; ombuds 

etc. 
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o But if ADR is simply a way to save money and process cases as quickly as possible it is unlikely 

to provide justice and equity for many of those who are unfortunate enough to use it.  

o To ensure high quality dispute resolution it is necessary to consider carefully what constitutes 

quality ADR and which cares are, or are not, appropriate to be sent there 

 A critical and evaluative approach to ADR 

o Asks why there has been such a growth in the provision of ADR mechanisms in recent times 

o Examines who benefits from ADR 

o Examines whose interests are protected by ADR and whose are neglected.  

o Addresses issues concerning the appropriate use of ADR and the requirement of the provision  

of high quality ADR services.  

 Critiques of ADR can be divided into two types 

o Those which consider the place of ADR in relation to its social context 

o Those which look internally at ADR procedures and their effects on the participants.  

 Abel’s argument – in reality ADR has the capacity to expand state control of disputes – A&C p. 26-28. 

 An important issue raised about ADR processes concerns the capacity of ADR to conceal substantive 

change. ADR is represented as a procedural change. To the extent that ADR supports substantive 

change – change in the norms and values according to which decisions are made – ADR advances 

change in the direction of the values of the disputants. The neutrality of ADR has been called into 

question and its capacity to conceal substantive change demonstrated (particularly in family law) 

o If substantive change is made under the guise of procedural change, it is made in private and 

is not open to challenge or review.  

o The risk of covert norm change taking place under the guise of procedural reform remains an 

issue to which it is important to be alert 

 Where ADR is provided as a service to the local community (e.g. community justice centres) to resolve 

neighbourhood disputes it is substantially funded by the state, in accordance with government policies, 

rather than being governed by local needs and demands  it has become institutionalised and aligned 

with the formal justice system. 

o Community dispute resolution centres in Australia  operate relatively closely with local 

agencies of the formal justice system 

 ADR does have progressive potential 

o Presents something of a paradox between progressive and empowering potential and flawed 

reality.  

o Recently seen the development of the idea of transformational mediation – a method of 

mediation which is explicitly committed to personal and social development, which embraces 

peaceful, moral decision-making and supports tolerance, understanding of others and the 

embracing of diversity.  

 There are critical issues that need to be considered in relation to ADR  it is not a panacea, there are 

numerous excellent features however there are also difficulties 

Use of humour, perception and hope in effectively resolving disputes 

 Mark Twain noted that humour is mankind’s greatest blessing.  
 Victor Bood – laughter is the shortest distance between two people. 

 Humour has a role to play in mediation 

 David Lammy – I can say to the right hon. Gentlemen that I have never held a slumber party or seen her 

in her pyjamas – example of self-deprecating humour.  

 John Forrester  Responding to critical moments with humour, reservation and hope 

o The best form of humour that can be used in ADR processes, particularly mediation, is self-

deprecating humour. We must not use projected humour – must not project humour on the 

disputants.  



18 

 

Responding to critical moments with humour, recognition and hope 

John Forester, in Negotiation Journal 

 

Summary 

 Humour can go wrong and mediators stress a necessary condition – it must be respectful, never 

used at the expense of a negotiating party.  

 At critical moments in negotiations, humour can be an important tool, if improvised with regard to 

tone, timing, affect and respect.  

 Explores the importance of having a sense of humour. 

 

Key Points 

 At critical moments in negotiations, having a sense of humour has very little to do with being  funny, 

but very much to do with responding to others with understanding and importance.  

 Having a sense of humour has almost nothing to do with canned, pre-packaged jokes and everything 

to do with perceptive and imaginative responses in the heat and flow of work 

 A sense of humour can shift the course of a conversation, change expectations and relationships 

and even turn suspicion and pain toward hope and action 

 Any use of humour must be respectful – it neither makes fun of others nor dismisses their concerns 

or makes light of what they take to be serious matters 

 Humour can contribute in a small but perhaps still important way to creating a ‘we’ of nevertheless 
distrusting and sceptical parties who now need to talk to one another to reframe what they see and 

to learn more than they need to know 

 A sense of humour can help adversaries see that they share concerns – when humour makes it 

possible for them to laugh together, they recognise that even though they distrust each other, they 

do share something. Shares spontaneous laughter can humble people together.  

 In situations of suspicion, complexity, and heavy expectations, having a sense of humour can be 

respectful and instructive and transformative.  

 Humour must be respectful to all parties 

 The use of humour can be a double edged sword – seeing the irony, ridiculousness, or downright 

improbability of a situation keeps us humble. However, expressing that perception may not be 

appreciated by others present 

 Humour can provide safety and connection – it is a leveller and a release 

 A sense of imagination and humour opens up avenues for improvisation and change – a sense of 

hope 

 A sense of humour helps to empower others just as it undercuts the presumptions of the mediators 

own power.  

 A sense of humour plays an important part in levelling roles and providing safety, encouraging 

conversation and enabling discovery, building confidence and power which provides hope for the 

future.  

 Humour works to flatten hierarchies between outside experts and less esteemed community 

members – and to connect people and build relationships.  

 If you don’t have a sense of humour in practice then you are more likely to reinforce others prior 
suspicions and expectations of your role as an outsider, and consequently you will find it more 

difficult to  

- Build trust 

- Connect collaboratively with parties 

- Improvise within shared norms or guidelines 

- Resist passivity, dependency, or passive-aggressive behaviour 

- Encourage autonomy and creativity 

 Humour is not telling jokes but rather undercutting disabling expectations, reframing political 

relations and so unexpectedly providing multiple points of vision on topics or even relationships at 

hand.  

 A sensitive use of humour can do substantial work.  
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 Self-deprecating humour  making light of yourself 

Douglas & Bayly – Humour in mediation: sparkling laughter through improvisation 

o Gives a good breakup of the different types of humour – takes a further step than Forester 

who only talks about self-deprecating humour and projecting humour 

o Four types of humour are: 

 Self enhancing 

 Affilitive 

 Aggressive 

 Self-defeating 

Humour in Mediation: Sparking laughter through improvisation 

Kathy Douglas and Andrew Bayly in Australasian Dispute Resolution Journal 

Summary 

 Mediators develop interventions to assist parties in the exploration of their conflict. Humour is one 

method of attempting to ease tension between parties and engender positive emotions in the 

mediation.  

 But not all mediators are comfortable using humour in the mediation setting – learning about 

improvisation can assist mediators to trust their comic instincts and include humour in the 

interventions that they use in mediation.  

 The article presents various games to assist mediators to develop the intervention of humour in 

their practice.  

 

Key Points 

 For a skilled practitioner, there is a potential benefit to using humour as one strategy when 

addressing conflict. Humour presents the opportunity to transform negotiation. One way to increase 

the use of humour in mediation is through an understanding of the dramatic practice of 

improvisation.  

 But humour must be sensitively used in mediation because laughter can add to, rather than 

counteract, conflict, particularly if the humour used is negative – in society humour is used to 

disparage and demean individuals and ostracise particular groups and thus a critique of specific 

humour is important to ensure that the use of humour does not veil negative behaviour.  

 There are a number of kinds of humour including: 

- Self-enhancing – a coping mechanism to wryly comment upon life’s stresses 

- Affiliative – the extroverted telling of jokes and funny stories 

- Aggressive – often used to engender laughter through derision of an inferior but also can be 

positive use of humour  

- Self-defeating – humour that is self-deprecating and possible endearing in an attempt to 

lower one’s status and achieve camaraderie and empathy with others.  
 Humour is a valuable skill to use in mediation to reduce tension and promote positive emotions 

 Positive emotions such as laughter increase connectedness amongst the parties and build rapport 

between the mediator and parties and also the parties themselves 

 Forester notes that humour is particularly valuable in turning points in conflict when the 

conversation between parties threatens to fall apart, to escalate or degenerate, or to turn toward 

such mutual suspicion or recrimination that all hope of mutual agreement appears lost.  

 In the context of mediation, the aim is not for a mediator to take a central role, or star tole in the 

unfolding story of the mediation. Instead, improvisation can help the mediator be more creative and 

utilise collaborative storytelling skills that enable the parties to re-story conflict.  

 The kind of humour that works best in mediation is the kind that operates to shift frames relating to 

the conflict. Improvisation can assist with humour that highlights the unexpected, or that points to a 

disjuncture in what is being said or what is happening in the room. Contributions need to be 

sensitive, but an experienced mediator can add humour to the dialogue in the mediation without 

resorting to negative comments. Practice in improvisation can assist with humour that is 
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professionally appropriate but that works to ease the tension in the room and adds a sense of 

connection between parties.  

 Johnstone encourages participants to ‘over-play’ their emotion – the games quickly extend the 

natural range of participants, but more importantly inform participants that they already have 

extraordinary range in their own ability to play with behaviour in engaging, entertaining and comic 

ways.  

 The practice of improvisation enables us to act more readily with a broader range of status, and to 

consciously use our status to engage with others, and to express humorously out relationship to 

them.  

- E.g. in building disputes a mediator can lower their status by acknowledging that 

they had no knowledge in the area and would like to be treated like a baby. Many 

parties have found that such a confession is amusing and the act of explaining 

technical information to the mediator results in parties having to focus on the 

other parties concerns.  

 Improvisation can teach mediators many things about their practices 

- It can help with developing mediator skills in spontaneity, creativity and respectful 

collaboration.  

 Games to improve improvisation include: 

- “yes and” – every piece of dialogue must begin with “yes and” 

- “yes but” – in the second round of yes and the participants must use yes but. 

- “word at a time story” 

 Improvised humour (rather than set jokes) then develops out of the mediation dialogue. Being able 

to listen – perhaps to find the comic moments in the dialogue, but more importantly to be aware of 

the group’s context – is a critical skill.  

 In mediation situations, perhaps mediators are too concerned with editing themselves in order to 

create an appropriately sombre and respectful mood –which may be self-defeating.  

 Humour is a potentially powerful intervention tactic for mediators when facilitating conflict. The 

discipline of dramatic (comic) improvisation can help teach mediators to add appropriate 

spontaneous humour in mediations. 

 It is important to understand when humour is being used and whether it is self-deprecating or 

projected.  it is very dangerous in a mediation to project humour onto the parties.  

Law Society Journal 2012 – p 31 

o Humour can have a serious role in the legal system. While over 2/3 if respondents who had 

experienced mediation said that they used humour to lighten up disputes. However, the type of 

use is important. To be taken seriously the use may have to be very serious. Self-deprecating 

humour can effectively lower the status of the mediator so the disputants feel empowered but 

equally the mediator must be careful not to trivialise the situation because inappropriate 

humour can exacerbate the differential between the mediator and the client 

 It must be remembered that when talking to clients it is important to talk with them, not to them. 

Talking with them places the mediator on the same level and opens more effective communication. It 

is necessary to be conscious of the little nuisances that build up the rapport with clients.  
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Topic Two – Litigation and Alternative Processes (GREEN) 

Litigation as the normal dispute resolution process? 

 Litigation is the form of dispute resolution that resonates through the community.  

 However, despite the cultural resonance of litigation there is, and has always been, a wide variety of 

processes by which to resolve disputes. Less than 5% of disputes are resolved by litigation, and only a 

fraction of that 5% go to hearing.  

 In reality neither litigation nor mediation predominates in the way ordinary citizens handle disputes.  

 The institutionalisation of ADR within courts, government departments and private enterprises means 

that it must be viewed as part of the overall schema of dispute handling.  

 ADR is now to be found within the formal justice system which has adopted it and made it its own. The 

institutionalisation of ADR has meant that most courts and tribunals use one or several forms of ADR 

The resolution of disputes – the dispute pyramid 

 The ways in which people deal with grievances and disputes has been described diagrammatically as a 

pyramid. Litigation is rarely used and occupies the very apex of the pyramid. The rest of the body of the 

pyramid is occupied by other methods of dealing with disputes.  

 The different ways of handling disputes should not be seen as distinct and separate processes. Instead 

the benefits of the imbrications of formal and informal processes should be recognised and 

deliberately used for the benefit of each.  

 Parker identifies three levels of options for access to justice, layered by reference to their degree of 

formality 

o A broad base of indigenous ordering – families, community, public and private organisations. 

o Informal justice – a range of more institutionalised methods other than those of the formal 

justice system 

o Narrow apex of formal justice 

 Each band of options overlaps those next to it in the pyramid and parties to disputes can move down 

as well as up through various levels in their attempts to find an appropriate process for their dispute.  

 The dispute development process can also be illustrated through a pyramid 

 

 

Formal justice - the justice 
system

Informal justice - institutionalised 
methods other than the formal 

justice system

Indigenous ordering (families, 
community, public & private 

organisations
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Advantages and Disadvantages of litigation 

 Litigation is the form of dispute resolution that resonates throughout the community.  

 But there is no perfect process that can be applied to all matters – the skill is knowing what is available 

and recognising what is the best process for the particular dispute.  

Disadvantages 

 The process is public – everyone knows about it.  

 Compulsive – compelled to appear in court (cannot opt out like in ADR processes) 

 Delay – justice delayed is justice denied 

 Formality and control – very rigid formal process 

 Cost – widely regarded as an expensive process. This gives rise to a middle class problem. The upper 

class can afford litigation, the lower class receive legal aid but the middle class struggle.  

 Rigidity brought about by the rules of evidence – result in people not being able to express 

themselves/their feelings/emotions etc. People are not able to tell their story the way that they would 

choose to in litigation but are restricted to answering questions.   

 Parties take no party in the appointment of the judge 

 Court rules – there are requirements in relation to deadlines and required documents etc. 

 Inflexible 

 Highly stressful – the formal process and protocol involved may make an individual nervous  

 Results in a win/lose situation.  
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Advantages 

 Universal  

 Finality – is a decision guaranteed.  

 Independent arbitrator that is appropriately trained 

 Do not have to pay for the independent arbitrator, court house etc. – it is a state run system 

 Can enforce the decisions 

 Measure of predictability in the outcome – precedent 

 Rights can be enforced 

 Has a system of precedent 

 There is a right of appeal if the decision is not satisfactory – mechanisms are available for people to 

test the decision making at a lower level.  

 Offers procedural safeguards – guarantees against oppressive and arbitrary treatment 

 Protects parties who are in a relatively powerless position.  

Three-fold classification of ADR processes 

 A distinction has been drawn between three types of dispute resolution processes: 

o Facilitative 

 The parties are assisted and advised by a third party neutral as to the process but the 

third party has no advisory or determinative role with respect to the outcome 

 E.g. mediation, conciliation, and facilitation.  

o Advisory 

 Where a third party provides advice on the facts and possible outcome.  

 E.g. investigation, appraisal, early neutral evaluation 

o Determinative 

 Third party investigates the dispute, which may include a formal hearing, and makes 

a determination which it potentially enforceable on the parties 

 E.g. adjudication, arbitration, expert determination.  

 Boulle (2012) suggests that there are now 4 classifications 

o Transformative – deepening mutual recognition and understanding and improving relations 

o Facilitative – assisting the parties in the management of the process 

o Advisory – provide advice re facts, evidence, law and possible outcomes 

o Determinative – make determinations to resolve disputes 

Qualities of the dispute resolution processes 

 A variety of factors which influence the choice of ADR process 

Costs 

 Who is bearing the cost? Court, litigants, taxpayers, third parties? 

 ADR is generally believed to be less costly than litigation however it depends on circumstances 

 Discussion of costs on page 54 Astor and Chinkin  

Delay 

 Delay has been a massive issue in the formal justice system for decades 

 A variety of measures are now in place in an attempt to reduce delay and court list back logs, including 

special call-overs, short-term ADR initiatives (settlement weeks for example) and case management 

 Many courts have targets for case disposal e.g. Federal Court aims to dispose of 98% of cases within 18 

months 

 In some cases it’s important for cases to proceed slowly to encourage and support settlement 

 Interest of parties may conflict  
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 Does case management improve time it takes to dispose of cases? Evidence is not clear 

Formality, participation and control 

 Little room in formal proceedings for parties to express their emotions 

 Inconveniences of court sittings 

 Court is intimidating  

 Behaviour, skill, approach and attitude of lawyers may also influence the decision to divert from the 

formal justice system 

 Many people are not satisfied with their lawyer’s efforts 

Procedural safeguards 

 Litigation offers procedural safeguards 

 Some court-related ADR has some protections e.g. court ordered ADR 

Public enunciation of values 

 Court and judges also perform the role of social ordering 

 ADR is fast, cheap, private and non-precedential. These are advantages yet also may be disadvantages 

 Courts may influence negotiations by providing info about remedies etc 

 Trials develop adversarial skills of lawyers and judges 

 Litigation does not have the advantage of providing precedent from past cases which may lead to 

inconsistency 

 Formal justice system is flawed 

 Protections are flawed and often illusory. They can be hard to get and easily taken away. However, 

they are publicly enforceable, which cannot be said about ADR 

Scope of claims and remedies 

 A cause of action before the courts must disclose a legal cause of action. Many disputes do not 

necessarily have a recognised legal category 

 It’s possible that court may address one issue (e.g. an assault) but not the original dispute which led to 
the assault 

 Courts are restricted in the remedies they can enforce 

 Court remedies are retrospective in response to something that has happened, not to something what 

may or will happen 

 ADR processes have a greater potential to provide a more varied focus for claims and a wider range of 

remedies suited to the parties’ needs 

 Many people attend ADR because they are referred to it, not because they choose it 

Success 

 The success of formal justice is not questioned as it is taken as a given in society 

 Success is often equated with settlement in a variety of ADR processes including mediation and 

conciliation 

 Agreement rates are high for mandatory mediation schemes too 

 Other measures of success include party satisfaction 

 Ultimately success is subjective however 

Protection of the vulnerable 

 It’s argued that formal justice options offer powerless parties more protection than ADR options 

 Argued that disputes do not arise between people of  opposite power. Also argues that the power 

imbalance affects the ability of the weaker party to obtain information 
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Alternative methods of dispute resolution 

 Not easy to define ADR 

 Must remember to be culturally and contextually specific 

 Arguably any method of resolving disputes outside the formal justice system, including those methods 

referred to by the courts 

 Facilitative, advisory and determinative ADR processes 

Key ADR processes 

Negotiation 

 Negotiation is the most commonly used method for resolving all types of disputes. 

 Negotiation is the foundation of all ADR processes 

 Negotiation occurs where two or more people communicate in an attempt to reach an agreement on 

some matter.  

 There are two fundamental elements of negotiation 

o There must be at least two people 

o The people must be in contact 

 There are two types of negotiation 

o Transactional negotiation 

 Refers to that negotiation that is routine and an important part of daily transactions.  

 There is no dispute 

 E.g. sharing a bag of lollies 

o Dispute resolution negotiation 

 The essence of negotiation is that there is no third party – this makes negotiation 

very flexible, especially in relation to the communication medium used and the 

location. 

 There is no fixed model of negotiation but there are five conditions that must be 

present: 

1. The parties must be in communication 

2. The participants must be parties themselves or represent the parties 

3. The problem must directly concern the parties 

4. The parties must want to negotiate, or at least be willing to do so 

5. The parties must regard the negotiations as being about a negotiable issue.  

Mediation 

 The fundamental difference between negotiation and mediation is the presence of an impartial, 

apparently neutral third party who is not a partisan for one of the parties, but rather assists both or all 

the parties toward reaching an agreement.  

 The roles adopted by mediators and the procedures followed in mediation are almost infinitely varied.  

 There are numerous definitions of mediation 

 Folberg and Taylor define mediation as – the process by which the participants, together with the 

assistance of a neutral person or persons, systematically isolate disputed issues in order to develop 

options, consider alternatives, and reach a consensual settlement that will accommodate their needs.  

 NADRAC has identified various forms of mediation 

o Therapeutic mediation – where the parties use the process to attempt to resolve inter and 

intra-personal difficulties in their relationship 

o Community mediation – where the mediator is selected from a panel representative of the 

community 

o Co-mediation – where the parties are not brought together by the mediator who ‘shuttles’ 
back and forth between them 
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o Victim-offender mediation – where the victim and perpetrator of a crime come together in 

mediation to attempt to reach agreement.  

 The essence of mediation is that there are a minimum number of 3 people – the two parties and the 

mediator (cf to negotiation where there is a minimum of 2). 

Facilitation 

 Covers a range of different third party behaviours 

 NADRAC defines facilitation as – a process in which the parties (usually a group), with the assistance of 

a neutral third party (the facilitator), identify problems to be solved, tasks to be accomplished or 

disputed issues to be resolved. Facilitation may conclude there or it may continue to assist the parties to 

develop options, consider alternatives and endeavour to reach an agreement. The facilitator has no 

advisory or determinative role on the content of the matters discussed or the outcome of the process 

but may advise on or determine the process of facilitation 

 Facilitation generally involves government agencies and communities. A facilitator is appointed by a 

government agency who goes to the community, calls meetings, hears concerns, provides information, 

answers questions and liaises between the community and the government.  

Expert appraisal and determination 

 An independent third party plays an inquisitorial role and makes an assessment as an expert and not as 

an arbitrator.  

 Generally involve the third party carrying out an independent investigation of some factual aspects of 

the dispute and reporting the results to the parties, perhaps with some advice as to possible, probably 

and desirable outcomes and ways that these might be pursued.  

 The parties may agree that the factual findings will be final and binding on them, in which case the 

process becomes determinative rather than advisory.  

 This process is common in construction disputes.  

Arbitration 

 Arbitration is adversarial 

 An independent third party chosen by the parties makes an award binding upon the parties after 

having heard submissions and evidence from the parties.  

 Arbitration has a minimum of three people – the arbitrator and the two parties.  

 Arbitration can be distinguished from litigation in two main ways – the parties select the arbitrator and 

venue, and the process is less formal. 

 Although parties have considerable freedom in determining the scope and nature of arbitration, 

commercial arbitration in Australia is subject to uniform legislation. 

 Popular in commercial disputes.  

Conciliation 

 Defining conciliation is problematic because the term is used widely to refer to a broad range of 

processes.  

 NADRAC define conciliation as – a process in which the parties to a dispute, with the assistance of a 

neutral party (the conciliator) identify the disputed issues, develop options, consider alternatives and 

endeavour to reach an agreement. The conciliator may have an advisory role on the content of the 

dispute or the outcome of its resolution, but not a determinative role. The conciliator may advise on or 

determine the process of conciliation whereby resolution is attempted and may make suggestions for 

terms of settlement, give expert advice on likely settlement terms, and may actively encourage the 

participants to reach an agreement.  
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 Conciliation is generally used in a statutory context e.g. under the Family Law Act or the Anti-

Discrimination legislation.  

 Conciliations have a de fact litigation underpinning – they are conducted in the Industrial Court in a 

legalistic environment – but they are similar to mediation 

 Conciliators tend to be experienced in a specialised area.  

 Conciliation is popular in industrial disputes 

Early Dispute Resolution Taskforce: Society Encourages Early Consensual Resolution of Disputes.  

Law Society Journal, October 1999 

Summary 

 The article provides a snapshot of what people were thinking in 1999 

 The majority of processes anticipated in the article have unfolded 

 

Key Points 

 Early dispute resolution is one way of putting control back in the hands of those involved in disputes 

– Early Dispute Resolution Taskforce 

 One response to alleviate the community’s anxiety about the limitations of the legal system is to 
create a culture in which the community regains control over the resolution of disputes and believes 

that it has regained control.  

 The EDR taskforce was established in 1999 to encourage early dispute resolution through enhanced 

professional competence, community, and recognition of the economic and social benefits of EDR.  

 Early dispute resolution is the concept and process of intervention in the formal dispute resolution 

process to resolve that dispute early, effectively and legitimately.  

 The strategies that will be employed to encourage EDR include a focus on: 

- Leadership 

- Training  

- Research and development 

- The role of the court 

- Legislative reform 

- Marketing and community education 

 This focus is reflected in the recommendations made in the EDR Taskforce Report.  

 

Pre-Litigation dispute resolution – what the new requirements will mean in practice 

Steve Lancken and Natascha Rohr In Law Society Journal 

Summary 

 The article considers the impacts of the introduction of the ‘reasonable steps’ requirement in the 
Civil Procedure Act 2005 (NSW). 

 Suggests that it may change the way that lawyers handle disputes – especially those who file 

proceedings without considering settlement 

 

Key Points 

 New obligations on lawyers and their clients that will apply to many types of civil matters before 

litigation is commenced were introduced into the Civil Procedure Act 2005.  

 Has been an introduction of a new pre-litigation requirement to ‘take reasonable steps, having 
regard to the person’s situation, nature of the dispute and any applicable pre-litigation protocol, to 

(a) resolve the dispute by agreement or (b) clarify and narrow the issues in dispute in the event that 

civil proceedings are commenced.  

 Practitioners will need to address the following issues to comply with the new sections: 

- Do the pre-litigation requirements apply? 

- What pre-litigation steps are reasonable? – the reasonable steps requirement is not 

prescriptive and does not require anything more specific than to do what is reasonable as 

defined by reference to a party’s circumstances, including relevant disadvantages, and the 
nature of the dispute, including the value and/or complexity of the claim. The reasonable steps 
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requirement does not mandate ADR, although participation in ADR is likely to be a reliable way 

of complying with the requirements and maximising chances of early settlement of all or some 

of the issues.  

- Protection of pre-filing disclosures 

- File a dispute resolution statement 

- Obligations associates with the extended overriding purpose 

- Obligation to advise on alternatives to litigation 

- Consequences of non-compliance – failure to comply with the pre-litigation requirements does 

not prevent a person from commencing, but it does risk costs orders.  

 History tells us that over 95% of disputes filed in court never make it to hearing.  

Staying in the game or changing it: an analysis of ‘moves’ and ‘turns’ in negotiations 

Deborah Kolb In Negotiation Journal 

Summary 

 Identifies the different mechanisms that people use in negotiations.  

 In negotiation parties seek to position themselves to advantage by using a variety of strategic 

moves. Anticipating strategic moves and having turns in mind is part of preparing to negotiate.  

 Moves and turns constitute critical moments in negotiation. Negotiators must not only be aware of 

the ongoing negotiation process but also of the use of moves and turns in the process and must 

respond adequately.  

 

Key Points 

 Strategic moves, actions taken by a negotiator to position him or herself in an advantageous light. 

These moves can have the effect even though not necessarily intentionally, of putting the other 

party in a defensive or down position. Turns are the way that negotiators can challenge a move  

moves and turns constitute critical moments in negotiation. 

 Shadow negotiation refers to the complementary and parallel dynamic that occurs as parties work 

on the issues that separate them – central to the shadow negotiation is the idea of moves and turns.  

- Moves 

- Strategic moves are actions negotiators take to position themselves (and others) in the 

negotiation process. Negotiators use strategic moves to enhance their position in the 

negotiation process. 

- Common moves include: 

 Challenging competence or expertise 

 Demeaning ideas 

 Criticising style 

 Making threats 

 Appealing for sympathy or flattery 

- Turns represent a response to a move 

 

- Turns 

- Turns are actions negotiators take in response to strategic moves, moves that put them 

in a one-down or defensive position.  Turns have the effect to restore some party to 

positioning.  

- Turns can be restorative (to restore ones position) or participative (intended to engage 

the other party) 

- There are five main turns: 

 Interruption – can include silence 

 Naming 

 Questioning  

 Correcting  

 diverting 
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Topic Three – Skills – listening (YELLOW) 

 Key skills to effective ADR processes are required in analysis, reasoning, communication and 

negotiation  these skills are not taught in a specific or directed way in university.  

 A good mediator is born not made  however, it is agreed by most behavioural scientists that 

communication skills can be improved through structured and appropriate learning 

processes.  

 Skills cannot be acquired by merely reading about them in books 

o Development of mediation skills is a process, like a marathon – you must walk and 

then jog before you can run.  

The foundation skills of communication 

Listening Skills 

 One of the most important skills – a mediator is always listening for issues, interests and 

options.  

 Active listening involves focusing on the words, the pitch and tone, the body language and 

other non-verbal information (sighs or pauses) 

 Communication is a two way process – how we listen conveys a strong message to the person 

who is communicating with us. 

 Bolton experiment 

o Classroom situation 

o Where students showed non-attending behaviour the professor lectured using a 

monotone and little gestures or aids.  

o Where students changed the behaviour to an attending listening style the professor 

started to use gestures, changed his verbal rate and ‘a lively classroom session was 

born’.  
 Showing an attending or active listening style can change the message, dynamics and 

atmosphere in which information is conveyed.  

Types of listening 

 Passive and attentive listening 

o Involves eye-contact and appropriate environment, and a listening posture with little 

two-way dialogue apart from the use of encouragers e.g. uh-huh 

 Active and involved listening  

o Involves asking open questions, paraphrasing and reflecting back on what has been 

heard and understood  most common type for ADR practitioners 

 Problem solving option generation listening 

o Can involve the clarification and summary of main elements where options and 

possibilities are explored without evaluative inputs.  

Communication interrupters and blockers 

 Ordinarily we interrupt and use a variety of techniques that prevent a speaker from speaking. 

The barriers or interrupters that can be used (the dirty dozen) include when a listener: 

o Sympathises 

o Touches – may be offensive and unsettling 

o Summarises – may be incomplete or manipulative 
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o Starts to liken it to their own experiences 

o Judges 

o Suggests solutions or advises – particularly problematic if all aspects of the issue have 

not been raised. 

o Criticises – may be unsettling 

o Uses name calling 

o Diagnoses 

o Does something else – can be frustrating and disappointing 

o Praises evaluatively – may make a person feel manipulated 

o Makes threats 

o Moralises 

o Questions excessively/inappropriately 

o Avoids the others concerns – gets the conversation off track 

o Interrupts – to correct details, add details. 

 Parker suggests that a range of blockers can arise when we use language that invokes 

disagreement – must, never, should 

 Also barriers that arise when the listener cannot decipher the message and is unable to make 

sense of what has been communicated – the message sent is not necessarily the message 

received.  

o Every time we communicate we are sending out many messages, some consciously 

and some subconsciously, some explicitly and some implicitly.  

o Schulz von Thun (German psychologist) believed that messages contain four different 

meanings: 

 Factual meaning  factual information that is usually gleaned from the 

senders words 

 Self-disclosure meaning  information about the person sending the 

message which can be revealed by the tone of the sender’s voice, body 

language and eye-contact. It is gleaned not only from what is said but also 

from what is not said.  

 Relationship meaning  communicates how the sender feels about the 

receiver and views the nature of the relationship between them  - gleaned 

through subliminal vocal and visual communication channels 

 Request  nearly all messages contain a request to do or desist from doing, 

to think or to feel something.  

 A good negotiator is likely to be focussed on all four meanings.  

 Three channels by which people process information – will impact the message received 

o Visual 

o Auditory 

o Kinesthetic 

 Uninterrupted listening allows for all of the issues to be explored rather than only the legal 

rights. For example, pointed and closed questions may ascertain who is in breach of an 

agreement but may not assist to decipher the feelings and other buried issues that will 

prevent a party from resolving a dispute or conflict in a creative and constructive fashion.  


