
History of Equity
The three common law courts were Common Pleas, King’s Bench and Exchequer, which were separated from the King’s Council.

Court of Exchequer – revenue
Court of Common Pleas – civil actions
Court of King’s bench – crime

Remaining Council functions split into King’s Council later Concilium Regis and then Privy Council
By the end of the fourteenth century the common law had become static and ceased to respond to changed social conditions.
The resultant formalism and insistence on technicalities removed the inherent equitable principles from the common law and 
necessitated a new system that could respond to the changing demands of society.
By the late Middle Ages, the Chancery Court  had become ‘a responsive, quick, inexpensive, and desirable avenue of recourse for those 
who felt that they had been wronged in ways that no other jurisdiction could remedy’.

Nature of Equity

FUNCTION OF EQUITY

The role of equity is to control or restrain the common law where the exercise of common law rights is unconscientious: Oxford’s Case.
In cases of conflict between the common law and equity, equity will prevail: Oxford’s Case, s 5 of the Law Reform (Law and Equity) Act 
1972 (NSW).
However, equity does not destroy the law, nor create it, but assist it’: Dudley v Dudley.

What does equity do?
✴ The exploitation of vulnerability or weakness, as exemplified in principles relating to unconscionable dealing and undue influence;
✴ The abuse of positions of trust or confidence, as exemplified in the law of trusts and fiduciary obligations generally;
✴ The insistence upon rights in circumstances which make such insistence harsh or oppressive as exemplified in relief from penalties and 

forfeiture, the law of equitable set-off, and the refusal of specific performance on the discretionary ground of hardship;
✴ The inequitable denial of obligations, as exemplified in the doctrine of part performance and the principle of equitable estoppel;
✴ The unjust retention of property, as exemplified in certain constructive trusts and principles of subrogation.

The Effects of the Judicature Acts and the ‘Fusion Fallacy’
s 25(11) of the Judicature Act 1873 provided that in the event of a conflict in rules, equity should always prevail.
The passage of the Judicature Acts of 1873 and 1875 in the UK abolished the historic courts of common law and equity, replacing them 
with a single court  of the HC of Judicature with two divisions of the Queen’s Bench Division and the Chancery Division, which could 
administer both common law and equity.
The effect  was that ‘sending the suitor from equity to law and from law to equity, to begin his suit over again in order to obtain redress, will 
no longer be possible.
The judicature system was adopted in all states of Australia -- the present provisions in state legislation which embody the judicature system 
are to be found in the Supreme Court Act 1970 (NSW) ss 57-63 and the Law Reform (Law and Equity) Act 1972 (NSW).
Similarly to the UK, in cases of conflict between the common law and equity, equity will prevail: s 5 of the Law Reform (Law and Equity) Act 
1972 (NSW).

Fusion Fallacy

The passage of Judicature Act abolished the historic courts of common law and equity, replacing them with a single court of the HC. 
This concept was not accepted in NSW until 1970, and since then, the administration of the common law and equity has been fused 
in a sense that you don’t need to go to one court first and then start afresh in another.
In terms of whether the substance has been fused, the cases in England, New Zealand and Victoria clearly show that the doctrines of 
one are applicable to the other after the passage of the Judicature Act.
In Walsh v Lonsdale, an English case, the issue for the court to decide was whether there should be something done in equity to turn 
the lease into a legal lease by way of specific performance or it was a lease that legal remedies had been already granted. Although 
there was no legal lease, the grant of remedy of distress means that after the passage of Judicature Act, a person can get remedy 
before he gets legal rights. Therefore, the status in England is clear that substance of common law and equity has also been merged. 
In Day v Meed, a New Zealand case, the award of equitable compensation for breach of fiduciary duty was reduced by contributory 
negligence, which means although equitable compensation should not be fettered by the requirements of foresight and remoteness 
which control awards of damages at law, they are in substance have mingled and are interacting in New Zealand.
A similar approach was applied in Victoria’s case Giller v Procopets, where a lady got aggravated damages for mental distress.
However, this fusion view perhaps is not widely accepted in NSW. In Harris v Digital Pulse, a NSW case, only minority (Mason J) 
upheld that exemplary damages should be awarded due to the fusion of common law and equity. Nevertheless, the ultimate dismissal 
of exemplary damages by majority shows the situation in NSW is probably not completely like Victoria, New Zealand and Canada. 
So whether the case would be decided differently by adopting a remedy not  previously available at common law or equity in NSW, is 
still a live issue.
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Equitable Jurisdiction
The exclusive jurisdiction refers to matter in which equity has ‘an exclusive cognisance’ because no relief can be obtained at common law. -- 
The best illustration relates to obligations arising under a trust.
The concurrent jurisdiction refers to matters in which both the equity and common law courts have jurisdiction to make orders. -- An 
example concerns the enforcement of a contract where the primary equitable remedy is the order for specific performance and the 
common law remedy is an order for damages.
The auxiliary jurisdiction is also an instance of equitable jurisdiction in support of common law rights. It  is exercised when a person goes to 
equity ‘merely in order to obtain its assistance in proceedings which they are taking or about to take in courts of law’. -- For example, it could 
be by means of a quia timet injunction to prevent irreparable injury to property pending a decision at law.

Maxim of Equity

The maxims of equity should not be inflexibly applied: Corin v Patton. 
Maxims are not specific rules or principles of law, i.e., maxim is not itself a source of law.
Instead, they are just summary statements of broad themes which underlies equitable concepts and principles, subject  to certain 
clearly established exceptions. 
By avoiding unnecessarily rigid adherence to the general rule and endeavouring to give effect  to the donor’s intention, the law avoids 
unjust and arbitrary results. 

Equity acts in personam

Equity looks on that as done which ought to be done.
This maxim has its most frequent application in contract cases and is the basis of the remedy of specific performance.
This is the basis for the decision in Walsh v Lonsdale. 

Equity follows the law.
Equity recognises common law rights, estates, interests and titles as valid; it merely controls or restrains the common law where 
the exercise of common law rights is unconscientious: Ellesmere in Oxford’s case.

He or she who seeks equity must do equity.
Plaintiffs in equity must fulfil their legal and equitable obligations before seeking a remedy.

He or she who comes into equity must come with clean hands.
The maxim is closely related to and descends from the maxim “he or she who seeks equity must do equity’.
It requires a plaintiff in equity not to be guilty of some improper conduct, or else relief will be denied, with two requirements:

the wrongdoing must be serious: Geltch v MacDonald, where the wrongdoing was only minor so did not preclude relief 
being granted, and
the wrongdoing must relate to the equitable relief sought: Black Uhlans v NSWCC.

Thus, this maxim confirms that equity is not solely concerned with preventing unconscientious conduct by a defendant, but also 
requires conscientious behaviour by a plaintiff.

Equity does not allow a statute to be made an instrument of fraud.
Equality is equity.

This maxim expresses equity’s aim to distribute profits and losses in proportion to the claims and liabilities of the parties 
concerned.
It does not mean literal equality, but, rather, proportionate equality.

Equity acts in personam.
In Oxford’s case, Lord Ellesmere said that equity could restrain a plaintiff at  common law from enforcing a judgment of that 
court ‘not for any error or Defect in the judgment, but for the hard Conscience of the Party’.
In Oz-US Film, it was pointed out  that the in personam jurisdiction may, be exercised where the defendant has property in the 
jurisdiction over which the Court can enforce its order. In recent times, this jurisdiction has been further developed by the 
presumption that a defendant is considered to have property within the jurisdiction unless the evidence shows otherwise.

Equity will not assist a volunteer.
The maxim is primarily associated with ‘the rule that a voluntary covenant is not enforceable in equity’: Corin v Patton.
The consideration should not be merely nominal or trivial, but it is not necessary to be equivalent to the value of what was 
promised or given by the defendant.

Equity looks to intent not form.
The authority is Paul v Constance, where a trust can be created, even where the word ‘trust’ is not actually used.
Equity gives effect to the intent by orders of part performance, express trust or rectification.

Equity will not suffer a wrong to be without remedy.
This equitable maxim relates to the historical purpose of equity, being to address deficiencies in the common law system.
However, only the High Court has authority to develop equitable principles: Harris v Digital Pulse.
Therefore, in Farah Constructions v Say-Dee, the HC made it clear that trial judges and intermediate appellate courts should not 
depart from decisions of intermediate appellate court in other Australian jurisdiction, nor radically change existing law were 
plainly wrong. -- such changes to the law were properly within the domain of the HC.

Where the equities are equal, the law prevails.
Where the equities are equal, the first in time prevails.
Equity aids the diligent not the tardy.

This maxim is also expressed as ‘delay defeats equity’.
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✴ Need to pay attention, this is somewhat a little misleading because equitable rights, for example, a beneficiary’s right  under a trust is 
still in a middle position, that  is to say, partly personal characteristic and partly proprietary characteristic (based on the property that 
the trustee holds on trust for him).

✴ Generally, a beneficiary’s rights are personal rights against trustee, but those rights can sometimes bind third party (due to its 
proprietary nature). 

✴ A beneficiary’s rights to bind a third party occurs when the third party had notice of the beneficiary rights at  the time when they 
acquired their rights or the third party did not provide value for their interests. 

This is because beneficiary’s rights are equitable rights, while a third party purchaser’s rights would be either legal or equitable;
They will be subject to bona fide purchaser for value without notice criteria. 

✴ So it is a little misleading in saying that the equity totally acts in personam. 
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Concept of Breach of Confidence
Breach of confidence occurs where a defendant  is proved to have used confidential information, directly or indirectly obtained from a 
plaintiff, without the consent, express or implied, of the plaintiff, he will  be guilty of an infringement of the plaintiff ’s rights: Saltman 
Engineering v Campbell Engineering.
There are two sources of breach of confidence that can arise, being the contractual obligation and equity.

In a case where there is contractual obligation for breach of confidence is established, if the claimant wants to get equitable remedies, 
for example, injunction, the claimant need to prove damages are inadequate so that an injunction may be awarded. 
By contrast, if there is no contractual obligation with respect to confidential information, the claimant needs to say that the confidential 
information is protected in equity -- accordingly, it is not necessary for him to show that  damages are inadequate because he is entitled 
to be protected in equity.

Elements of Breach of Confidence : Optus v Telstra.

1. The information must be identified with specificity

The information in question must be identified with specificity: Optus v Telstra, in a sense that the information must  be particular 
contents and not merely matters of common knowledge: O’Brien v Komesaroff. 

2. The information must have the necessary quality of confidence

Public Domain
Something that is public property and public knowledge, cannot  provide any foundation for proceedings for breach of confidence: Coco v 
AN Clark.
Once information gets into the public domain, it can no longer be the subject of confidence because information published in public 
domain “can be freely used or disseminated”: Johns v ASC.

Public domain includes the situation when the proceedings of a court, tribunal or commission created by statute or in exercise of 
the prerogative are open to the public and a fair report of the proceedings can lawfully be published generally: Johns v ASC.

But confidence is not necessarily destroyed where the information is in the public domain for a short period of time (‘transitory 
disclosure’): ASL v The Age.

Government Secrets
Government secrets will not be protected unless the disclosure injures the public interest: Cth v John Fairfax.
Public interests may be affected (injured) if the community, national security, relations with foreign countries or the ordinary business of 
government will be prejudiced by the disclosure: Cth v John Fairfax.

This is because the test that whether government secret should be disclosed involves a balancing act between:
the need of the public to know of the government secret  due to the nature of the democratic society, where the public should 
be allowed to discuss, review and criticise government action” and
the need to maintain government secrets

Only if prejudice to the community, national security, relations with foreign countries, or the ordinary business of government is not 
allowed, while publication of information which merely throws light on the past workings of government is allowed. 

Commercial Confidence 
A. Legal Information (confidential information belonging to the former client)

There is no absolute rule that a solicitor could not  act in litigation against  a former client, but he may be prevented from doing so if it is 
necessary to avoid a significant risk of disclosure or misuse of the confidential information of a former client: Bolkiah v KPMG.
Then, the evidential burden shifts to the defendant to show that even so there is no risk that the information will  come into the 
possession of those now acting for the other party.
The court's jurisdiction to intervene on behalf of a former client is based on the protection of confidential information (unless there is no 
risk of disclosure), rather than any conflict of duty or interest: Kallinicos v Hunt; Bolkiah v KPMG.

This comes from a solicitor’s duty to keep the information confidential, not  merely to take all necessary steps to do so, but also not 
to communicate the information to a third party. -- accordingly, a solicitor should not, without the consent of his former client, accept 
instructions unless, viewed objectively, his doing so will  not increase the risk that the confidential information to the former client 
may come into the possession of a party with an adverse interest: Bolkiah v KPMG.
The risk must be a real one, and not merely fanciful or theoretical. However, no need for the risk to be substantial: K v Hunt.

The test to be applied is whether a fair-minded, reasonably informed member of the public would conclude that the proper 
administration of justice requires that a legal practitioner should be prevented from acting, in the interests of the protection of the 
integrity of the judicial process and the due administration of justice, including the appearance of justice: Kallinicos v Hunt.
Burden of proof: Bolkiah v KPMG.

First, the former client must establish that the defendant firm is in possession of information which was imparted in confidence and 
that the firm is proposing to act for another party with an interest  adverse to his in a matter to which the information is or may be 
relevant.
Then, the evidential burden shifts to the defendant to show that  even so there is no risk that the information will come into the 
possession of those now acting for the other party. 
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2. The information must have the necessary quality of confidence (Continued)

Commercial Confidence (Continued)
B. Employment information -- trade secrets or know-how?

Three-tiered classification of employment information: Faccenda Chicken v Fowler:
trivial information, which is publicly available or so obvious that it cannot be protected;
information that must  be treated confidentially until the termination of employment, whereupon it  becomes part of the ex-
employee’s collective skill, knowledge and ability; -- i.e., know-how; or
highly confidential trade secrets, which will be protected by the Ct. even after the termination of employment. -- trade secrets.

Considerations as whether the information is a trade secret or a know-how: Del Casale.
The extent to which the information is known outside the business.
The extent to which the trade secret was known by employees and others involved in the plaintiff ’s business.
The extent of measures taken to guard the secrecy of the information.
The value of the information to the plaintiffs and their competitors.
The amount of effort or money expended by the plaintiffs in developing the information.
The ease or difficulty with which the information could be properly acquired or duplicated by others.
Whether it was plainly made known to the employee that the material was by the employer as confidential.
The fact that the usages and practices of the industry support the assertions of confidentiality.
The fact that the employee has been permitted to share the information only by reason of his seniority or high responsibility.
That the owner believes these things to be true and that belief is reasonable.
The greater the extent to which the “confidential” material is habitually handled by an employee, the greater the obligation of the 
confidentiality imposed.
That the information can be readily identified.

Private Confidence
Information relating to health, personal relationships or finances is private: ABC v Lenah Game Meats.
Sexual activities in privacy of own home are confidential: Giller v Procopets.
But information is not necessarily confidential just because the information is found in ‘private property’: ABC v Lenah Game Meats.
The test for whether information found in private is also confidential is whether disclosure or observation of information or 
conduct would be highly offensive to a reasonable person of ordinary sensibilities: ABC v Lenah Game Meats.

3. The information must have been received by the defendant in circumstances importing an obligation of confidence

There are two, non-mutually exclusive, tests for determining whether there is an obligation of confidence:
Objective test -- if circumstances are such that a reasonable person standing in the shoes of the recipient of an idea would have 
realised on reasonable grounds that information given was confidential: Coco v AN Clark.
Purpose test -- has the confidential information been imported for what  was known, or ought reasonably to have been known, to be 
only for a particular person, or purpose: Australian Medic-Care.

An obligation of confidence extend to those information obtained surreptitiously, i.e., not limited to those imparted directly: ABC v Lenah 
Game Meats.
An obligation of confidence may be implied or inferred from the relationship between the parties: Giller v Procopets.

4. There must be an actual or threatened misuse of the information without the plaintiff’s consent

Whether there is an actual  or threatened misuse of information without consent requires an assessment of the scope of confidentiality, -- 
two aspects:

Whether the information was disclosed for extraneous purposes?
Whether the information was disclosed to a third party that is not  authorised by the confider, for example, disclosure to someone 
with an adverse interest: Bolkiah v KPMG.

Obligation is to respect  confidence, not  merely refrain from causing detriment to the plaintiff – therefore detriment is not an essential 
element: Smith Kline.

Under some circumstances, equity would withhold any further relief for reaches of confidence because the remedies derived from contract 
are adequate.

✴ But those observations were not applicable to Optus v Telstra because, at this stage, it  was not known whether damages will be 
adequate remedy.

In a case where there is a contract between parties, it is a matter of construction of the terms of the contract, that determines whether the 
contract excludes the equitable claim: Optus v Telstra.
Further, there is no application of “bona fide purchaser for value without notice” in breach of confidence case: Wheat.

✴ For example, a person in breach of confidence, sold the confidential information to another person who did not know that the 
information was confidential, this innocent purchaser cannot  argue that because he purchased the information for value and without 
notice that the information was confidential, thereby he should be allowed to use this confidential information for unauthorised 
purpose. 

✴ Although the obligation of confidence does not arise until the person knows that the information is confidential, there is no defence of 
breach of the obligation once he knew that it is confidential and thus “bona fide purchaser for value without notice” will not be helpful. 
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Defences

Remedies for Breach of Confidence

Most probably, public interest defence: Cth v John Fairfax.
Generally, public interest is most vividly at play with respect to the disclosure of government secrets, due to the balancing acts 
between “the need of the public to know of the government secret” and “the need to maintain government secret”.

Alternatively, while public interest defence does not exist, it is likely to be argued that  the defendant came to equity without clean 
hands and therefore is not entitled to a remedy: AFL v The Age.
In addition, sometimes may rely on forced disclosure -- privilege, judges order the stuff being disclosed.
And finally, unreasonable delay may be used as a general defence applicable to all equitable claims.

Prior to disclosure
Prior to disclosure, injunction can be relied on when there may be a risk of disclosure of confidential information: Bolkiah v KPMG. 

To stop an expert witness testifying: Stubbs.
To stop a solicitor from acting against a former client: Bolkiah v KPMG.
Including interlocutory injunction. 

The Springboard doctrine
The doctrines requires a court, in granting injunction, to take into account not just the effect of the breach of the confidence 
between the parties, but also the effect of the wide market.
Therefore, the consequence is that an injunction may still be available even if the damages can be adequately awarded in terms 
of the loss suffered by the complaint. 

After disclosure
Account of profits

Account of profits may be ordered where the breach of confidence has led to significant gains for the plaintiff: Peter Pan.
Order of deliver-up

‘Delivery-up’ is a court order for a defendant to deliver up its property which has been created, complied or manufactured as a 
result of a breach of confidence: Peter Pan.

Equitable compensation
An equitable compensation may be ordered where the breach of confidence has caused loss to the plaintiff, typically calculated 
as damages to business interests in cases of breach of commercial confidences. -- Try to put you back to a position as if the 
breach had not been occurred: Harris v Digital Pulse.

Lord Cairns’ Act Damages
In exceptional cases, equitable compensation in the form of aggravated (or punitive) damages of the mental distress suffered by 
the plaintiff may be available, on the basis that an injunction would have been granted and that damages should be available in 
lieu of specific relief: Giller v Procopets (this judgment can be explained as an application of the Victorian version of Lord Cairns’ 
Act, the mental distress fell short of a recognised psychiatric injury). -- similar effect as equitable compensation but with slightly 
difference from an equitable compensation.

Constructive trust
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Introduction of Estoppel
The purpose of estoppel is to “protect a party from the detriment that  would flow from that party’s change of position if the assumption or 
expectation that led to it were to be rendered groundless by another”: Bell Group v Westpac.

COMMON LAW ESTOPPEL ESTOPPEL IN EQUITY

At common law the focus has been upon assumptions as to 
existing facts in a sense that any departure from the 
representation will change the existing legal rights of the parties.

Under equity, parties who made representations of future 
intention were estopped from denying them in situations where 
they had been reasonably relied upon by others.

If cause of action derives from contract, consideration is required. No need to show valuable consideration for the representation.

Common law estoppel is a rule of evidence. 
At common law, the role of estoppel is said to be a shield 
rather than a sword. 

By contrast, estoppel in equity may confer substantial rights. 
The role of equitable estoppel is said to be both a shield as 
well as a sword: Waltons Stores v Maher.

Remedies for common law estoppel is damages, for example, 
breach of the contract, tort negligence. 

Remedies for equitable estoppel may be the enforcement of the 
representation.

Whether common law estoppel should be merged with equitable estoppel? -- Seems unlikely
✴ The major difference between common law estoppel and estoppel in equity is that the former focuses on the parties’ assumption as to 

the existing facts (Moratic) while the later concentrates on the party’s representation of future intention (Maher). 
✴ Because common law estoppel derives from an independent cause of action, for example, breach of a contract. Where there is a 

breach of contract, the claimant needs to show valuable consideration has been paid off and then use the estoppel as an evidence for 
the existence of contractual relationship. However, since promissory estoppel does not require valuable consideration (High Trees), this 
would lead to problem if promissory estoppel can directly be posed as an evidence of the contract while contract  itself is not supported 
by considerations. 

✴ If the two categories are merged, there might be some problems with the remedy. Since common law estoppel was simply a support to 
another cause of action, then the remedies provided would be generated according to that cause of action. By contrast, the usual 
remedy for Equitable Estoppel is to ensure that  the Representor ‘makes good’ of the representation.with the consequence that the 
remedies for promissory estoppel are reliance based (Verwayen) while the remedies for proprietary estoppel are expectation based 
(Giumelli). So if the two should be merged, guidelines on the remedy to be awarded will be necessary. 

Common Law Estopel

ESTOPPEL BY DEED

The “precise and unambiguous statements in a deed” are accepted as binding between the parties: Dobbs v Seaman.

ESTOPPEL BY JUDGMENT

Issue Estoppel
When a final judgment has been handed down, one party is prevented from taking proceedings against the other for the same issue of 
the fact or the law that is a matter necessarily decided by the prior judgement: Metrobus.

Res Judicata
When a final judgement has been handed down, one party is prevented from taking proceedings against the other for the same cause 
of action based upon the facts of the earlier case: Lockyer

The rationale for res judicata is based upon public policy considerations of putting an end to litigation and preventing hardship to 
an individual by having to go to court twice for the same cause: Lockyer.

Anshun Estoppel
Estopped from raising a claim or defence if it was not raised in the earlier proceedings between the parties: Champterslife.
For an anshun estoppel to arise, it needs to be shown that the matter had to be “so relevant as to make it unreasonable not to raise it” 
in the earlier proceedings. It is insufficient if the matter is one that “could have been raised”: Champerslife.
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ESTOPPEL BY CONDUCT

Estoppel by representation
Recognised both at law or in equity.
But only an evidential tool, not a cause of action, therefore, to use the doctrine, there must be a fact or a cause of action. 

For example, breach of contract -- the doctrine is used to establish that the contract existed between the parties.

Estoppel by convention
Estoppel by convention occurs where there is a contract, based on assumption of fact  by looking through the conduct of the parties, to 
find out whether there is a common understanding between the parties -- with the consequence parties are prevent from contradicting 
or acting contrary to, the common assumption. -- following 5 elements: Moratic v Gordon.

The plaintiff has adopted an assumption as to the terms of its legal relationship with the defendant;
The defendant has adopted the same assumption;
Both parties conducted their relationship on the basis of that mutual assumption;
Each party knew or intended that the other act on that basis;
Departure from the assumption will occasion detriment to the plaintiff.

Estoppel in Equity

PROMISSORY ESTOPPEL

Promissory estoppel arises where “equity binds the holder of a legal right who induces another to expect that the right will  not be 
exercised against him” in the future: Walton Stores v Maher.
As a consequence, a promisor is precluded from resiling from their promise in the future, even if the promise is non-contractual and is 
not supported by valuable consideration: High Trees. 

Detriment
There must be a detriment for departing the promise: Je Maintiendrai v Quaglia.
The detriment should be measured at the time that the promisor seeks to resile from the promise: Je Maintiendrai v Quaglia. 
The detriment ‘need not be great but it must be substantial, not merely speculative or conjectural’: Je Maintiendrai v Quaglia.

Limitations
The promise had to be in the context of one intended to affect a pre-existing legal relationship between the parties: High Trees;
Promissory estoppel could only be used as a defence to an action brought by the promisor against the promisee. -- therefore, it can only 
be used as a ‘shield’ and not as a ‘sword’: High Trees.

Commercial arrangement
Under a commercial arrangement, promissory estoppel cannot be relied on where the promisee deliberately refrains from acting upon 
the promise: Austotel Ltd v Franklins Ltd. 
Further, it  is difficult to establish an equitable estoppel in a legal relationship between commercial  parties operating at  arms length and 
where their rights and obligations are carefully and extensively set out in formal documents: Austotel Ltd v Franklins Ltd.

PROPRIETARY ESTOPPEL

Proprietary estoppel arises where ‘equity binds the owner of the property who induces another to expect that  an interest in the property 
will be conferred on him’: Walton Stores v Maher -- therefore, promissory estoppel operates mainly in the realm of real property.
However, no proprietary estoppel is available if the plaintiff and the defendant have a legally enforceable contract relating to the 
property: Giumelli v Giumelli.
Unlike promissory estoppel, proprietary estoppel is able to act as a sword as well as a shield: Crabb v Arun DC.
Although proprietary estoppel operates most forcefully in real property, it may extend to personal property: Sidhu v Van Dyke.

Proprietary estoppel by encouragement
Proprietary estoppel by encouragement occurs where a property owner encourages the plaintiff to believe that it has or will have a 
proprietary interest, which is relied upon by the plaintiff to his detriment if that is resiled from: Crabb v Arun DC.

Proprietary estoppel by acquiescence
Proprietary estoppel by acquiescence occurs where a property owner acquiesces in the plaintiff expending moeny on the property due to 
the plaintiff ’s mistaken belief that it is his own property: Pascoe v Turner. 

Elements of proprietary estoppel: Thorner v Major.
A representation or assurance made to the claimant;
Reliance on it by the claimant; and
Detriment to the claimant in consequence of his (reasonable) reliance. 

There must be detriment suffered by the party who relies on the inducement: Barnes.
The detriment may not necessarily be expenditure of money, the fact that a claimant leaves her job, moves in with the promisor 
and does his housekeeping for many years amounts to detriment: Barnes.
However, minor expenditure such as day to day living expenses or minor repairs will not qualify: Barnes.
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