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Class 1 – Introduction, History, Policy Objectives: 

 

Administrative Matters: 

 Course covers all laws that impact on competition  

o We have a competition law that prohibits various entities acting in anti-

competitive conduct  

 Class Participation (10%), Mid-Session Exam (40%), Final Exam (50%) 

o Argue for something which is tenable in the exam – There is generally not a 

100% correct answer in competition law (will get marks for supporting 

answer) 

 Competition is all about the most efficient corporation winning business as the laws 

are intended to create a level playing field  

o Competition allows for wider choices, greater choice, more efficiency  

 

History of Competition Law: 

 Competition law has been existent since the Australian Industries Competition Act in 

1906  Was found to be unconstitutional  

 1974 – Trade Practices Act was the foundational piece of legislation  

o 15 reviews of competition law since 1974 

o Hilmer Review – Removed the constitutional limitations of the competition 

legislation  Up until this report, only people who could be constitutionally 

caught (through the s51 powers) could be subjected to the Act 

 Competition law expanded whilst concurrently getting the states and 

territories to agree that if corporations do not fall within the 

Constitutional boundaries, they would be referred up  

 One single market, rather than 8 different jurisdictions, was created  

 2010 – Competition and Consumer Act 

o Harper Report – 56 recommendations  

 Endorses competition principles and reform principles 

 

Nature and Objective of the Competition Provisions of the Act: 

 The competition prohibitions in Pt IV of the Act seek to promote competition among 

firms 

 The consumer protections in Pts IVA-VB seek to promote fair trading and prohibit 

and regulate unfair practices against consumers  

 Competition and Consumer Act 2010 (Cth) s 2 – The object of this Act is to enhance the 

welfare of Australians through the promotion of competition and fair trading and 

provision for consumer protection   

 The competition provisions of the Act are designed to promote competition among 

firms or, in more negative terms, prohibit conduct which may lessen competition  

o Promotion of competition is important as it is through competition that 

society’s resources are most effectively utilised  Competition constrains 
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firms to try to meet the demands of those dealing with them and do so at the 

lowest price  

 National Competition Policy – Competition offers the promise of lower prices and 

improved choice for consumers and greater efficiency, higher economic growth and 

increased employment opportunities for the economy as a whole  

o ‘Competition’ may be defined as the “striving or potential striving of two or 

more persons against one another for the same or related objects” 

 Competition disperses wealth, limits business size, broadens 

entrepreneurial opportunities and substitutes the impersonal forces 

of the marketplace for the economic power of private individuals   

o Six elements/concerns of a National Competition Policy are set out below: 

 Anti-Competitive conduct of Firms 

 Unjustified Regulatory Restrictions on Competition 

 Inappropriate Structure of Public monopolies  

 Denial of access to certain facilities that are essential for effective 

competition 

 Monopoly pricing 

 Competitive neutrality when government businesses compete with 

private firms  

 

Scope of the Act: 

 The limitations of the Commonwealth Constitution (limited to corporations power) 

have led to a complex scheme to give Australia’s competition laws as wide a reach as 

possible  Separate state legislation is designed to fill the gaps in the 

Commonwealth Act 

 

Application to the Crown and those who deal with the Crown: 

 1977 – s 2A (Commonwealth) and 2B (States) binds governments to the Act 

 NOTE: The Harper Report has recommended the changing of the terminology from 

‘carries on a business’ to ‘in trade or commerce’  

 

CCA s 2A Application of Act to Commonwealth and Commonwealth authorities: 

(1) Subject to this section and sections s 44AC, 44E and 95D, this Act binds the Crown in right 

of the Commonwealth in so far as the Crown in right of the Commonwealth carries on a 

business either directly or by an authority of the Commonwealth  

 

CCA s2B Application of Act to States and Territories: 

(1) The following provisions of this Act binds the Crown in right of each of the States, of the 

Northern Territory and of the Australian Capital Territory, so far as the Crown carries on a 

business, either directly or by an authority of the State or Territory:  

                     (a) Part IV;  

                    (aa) Part V;  

                     (b) Part XIB;  

                     (c) the other provisions of this Act so far as they relate to the above provisions.  
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(2) Nothing in this Act renders the Crown in right of a State or Territory liable to a pecuniary 

penalty or to be prosecuted for an offence.  

 

(3) The protection in subsection (2) does not apply to an authority of a State or Territory. 

 

s 2C Activities that are not business  EXCEPTIONS 

(1)(a) imposing or collecting:  

                              (i) taxes; or  

                             (ii) levies; or  

                            (iii) fees for licences;  

(b) granting, refusing to grant, revoking, suspending or varying licences (whether or not they 

are subject to conditions);  

 

(c) a transaction involving:  

(i) only persons who are all acting for the Crown in the same right (and none of 

whom is an authority of the Commonwealth or an authority of a State or Territory); 

(ii) only persons who are all acting for the same authority of the Commonwealth; or  

             (iii) only persons who are all acting for the same authority of a State or Territory; or 

 

WHAT MUST BE PROVEN IN RELATION TO GOVERNMENT/STATE ENTITIES: 

(1) Is a corporation part of the Commonwealth? 

 - Check the objectives of the corporation and whether it is stated to bind the Crown 

 

(2) Is the corporation ‘carrying on a business’? 

 

NT Power Generation Pty Ltd v Power and Water Authority (2004) 219 CLR 90: 

 Issue – Whether conduct of the Government Power and Water Authority (PAWA) fell 

within the meaning of ‘carries on a business’ 

o Access to infrastructure was denied as providing such infrastructure would 

have led to electricity being sold to consumer which would then put it in 

competition with the PAWA 

 Held – Commonwealth entities are bound by the CCA only where the conduct 

complained of is engaged in, in the course of carrying on the business 

o Purpose is to ensure that the Commonwealth Businesses are subject to the 

same regime as corporations  

o When Commonwealth agencies are involved – Must consider whether there 

conduct occurred whilst carrying on a business 

 Decision – A denial of access to PAWA’s infrastructure, for no reason of want of 

capacity or technical difficulty or safety, but simply in order to protect its revenue 

position in relation to electricity sales, was conduct designed to secure PAWA’s 

position as part of its carrying on of a business 

o (1) As the Power and Water Authority was subject to the Minister it was a 

Government Authority 
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o (2) The PAWA argued that its failure to previously hire out its lines meant 

that it was not in the business of supplying infrastructure  

 Court held that the internal communications and annual report 

indicated that they were carrying on a business therefore they could 

not argue otherwise  

 The fact that the decision was taken in order to protect PAWA’s 

revenue position in relation to electricity sales was conduct designed 

to secure PAWA’s position as part of its carrying on of a business 

 The Act should apply to the Crown when it is carrying on business 

 

Australian Competition and Consumer Commission v Baxter Healthcare Pty Ltd (2007) 232 

CLR 1: 

 Facts – Baxter made sterile water and bundled their product with kidney fluids which 

replaced the need for dialysis  

o Argued that they could not be prosecuted for misuse of market position as 

they were dealing with a government entity who was carrying on business 

(therefore was entitled to the exemption) 

 Also argued that they were responding to a tender which allowed 

them to bundle products  

 Held – The Trade Practices Act does not bind the Crown when it is not carrying on 

business  Case conflicted the decision reached in NT Power 

o Bradken - No statute binds the Crown unless the Crown was specifically 

named or the necessary implication can be made 

o Bropho – Reverse onus was applied  

o Baxter - It would be wrong to assume that the Act would not apply to a entity 

that is dealing with an exempted government entity  Making such a 

decision would be remarkable and not confirm with the principles of the Act 

 

Application of the Act to natural persons: 

 The main device for extending the CCA beyond the corporations power is contained 

in s 6  References to corporations extended to ‘natural persons’ 

o May also be bound the act as an accessory  

 

Competition Principles Agreement: 

 SEE SAVED DOCUMENT – Sets out a range of principles which the states, territories 

and commonwealth agreed to in relation to competition laws and policies 

 

Application of the Act to cross-border conduct: 

CCA s 5: Extended application of this Act to conduct outside Australia: 

(1) Each of the following provisions:  

             (a) Part IV; 

             (b) Part XI;  

             (c) the Australian Consumer Law (other than Part 5-3);  
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(f) the remaining provisions of this Act (to the extent to which they relate to any of  

the provisions covered by paragraph (a), (b) or (c));  

extends to the engaging in conduct outside Australia by:  

(g) bodies corporate incorporated or carrying on business within Australia; or  

(h) Australian citizens; or  

(i) persons ordinarily resident within Australia. 

 

Exemptions from the Pt IV Prohibitions: 

CCA s 51: Exceptions: 

(2) In determining whether a contravention of a provision of this Part other than 

section 45D, 45DA, 45DB, 45E, 45EA or 48 has been committed, regard shall not be had:  

(a) to any act done in relation to, or to the making of a contract or arrangement or 

the entering into of an understanding, or to any provision of a contract, arrangement 

or understanding, to the extent that the contract, arrangement or understanding, or 

the provision, relates to, the remuneration, conditions of employment, hours of work or 

working conditions of employees;  

 

(b) to any provision of a contract of service or of a contract for the provision of 

services, being a provision under which a person, not being a body corporate, agrees to 

accept restrictions as to the work, whether as an employee or otherwise, in which he or 

she may engage during, or after the termination of, the contract;  

  

(c) to any provision of a contract, arrangement or understanding, being a provision 

obliging a person to comply with or apply standards of dimension, design, quality or 

performance prepared or approved by Standards Australia or by a prescribed association 

or body;  

             

(d)  to any provision of a contract, arrangement or understanding between partners 

none of whom is a body corporate, being a provision in relation to the terms of the 

partnership or the conduct of the partnership business or in relation to competition 

between the partnership and a party to the contract, arrangement or understanding 

while he or she is, or after he or she ceases to be, a partner;  

                     

(e)  in the case of a contract for the sale of a business or of shares in the capital of a 

body corporate carrying on a business- to any provision of the contract that is solely 

for the protection of the purchaser in respect of the goodwill of the business; or  

                      

(g)  to any provision of a contract, arrangement or understanding, being a provision 

that relates exclusively to the export of goods from Australia or to the supply of services 

outside Australia, if full and accurate particulars of the provision (not including 

particulars of prices for goods or services but including particulars of any method of 

fixing, controlling or maintaining such prices) were furnished to the Commission 

before the expiration of 14 days after the date on which the contract or arrangement 

http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s45d.html
http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s45da.html
http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s45db.html
http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s45e.html
http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s45ea.html
http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s48.html
http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s45dd.html#person
http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s45dd.html#person
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was made or the understanding was arrived at, or before 8 September 1976, whichever 

was the later.  

 

(2A)  In determining whether a contravention of a provision of this Part other than 

section 48 has been committed, regard shall not be had to any acts done, otherwise than in the 

course of trade or commerce, in concert by ultimate users or consumers of goods or services 

against the suppliers of those goods or services.  

 

Administration of the Act: 

 Australian Competition and Consumer Commission – Has the function of enforcing the 

provisions of the CCA 

o Also has administrative power to authorise certain conduct which may 

otherwise be in breach of the competition provisions 

 Australian Competition Tribunal – Primary role is to review authorisation and 

notification decisions made by the ACCC (Commission) 

o Task is to assess on review whether conduct which may be ant-competitive 

should nevertheless be condoned because it creates sufficient ‘public benefit’ 

 National Competition Council – An independent advisory body with the role of 

advising governments as required on matters agreed to in the Competition Principles 

Agreement  

 Jurisdiction of the courts – In general, proceedings under the CCA are heard in the 

Federal Court (s 86)  

 

Harper Report – Competition Policy Review: 

 The Panel concludes that the anti-competitive conduct provisions of the Competition 

and Consumer Act 2010 (CCA) should cover government activities that have a trading 

or commercial character  

o Panel believes that the focus of competition policy should be widened 

beyond infrastructure public monopolies and government businesses, to 

encompass the provision of government services more generally  

 The regulation review process is flagged as an area requiring government attention. 

Particularly: 

o initiating a new round of regulatory reviews – Restrictions on competition, 

including product standards, taxi licensing, broadcast media rules and private 

health insurance regulation can have significant impact on the economy  

 Rigorous, transparent and independent assessment of whether 

regulations are in the public interest, with the onus of proof on the 

party wishing to retain anti-competitive regulation, is important to 

ensure that regulations serve the long-term interests of consumers. 

o priority areas for review (planning and zoning, taxis and ride sharing and 

mandatory product standards) 

o areas for immediate reform action (trading hours, parallel imports and 

pharmacy)  

http://www.austlii.edu.au/au/legis/cth/consol_act/caca2010265/s48.html


Competition Law  Semester 2 2016 

9 
 

 Recommended that procurement and privatisation policies should not restrict 

competition unless the benefits of the restrictions to the community outweigh the 

costs and the objectives of the policy can only be achieved by restricting competition 

o Too narrow a focus on risk management and value for money in tender 

documents can constrain choice, innovation and responsiveness in 

government-commissioned provision of goods and services  

 Recommendation – s 2A, 2B and 2BA (whereby the CCA only applies to the Crown 

insofar as the Crown carries on business) should be amended so that the 

competition law provisions apply to the Crown insofar as they undertake activity in 

trade or commerce  

 In applying competition principles, the Panel endorses a public interest test as a 

central tenant of competition policy  

 

Australian Government response to the Competition Policy Review: 

 Competition energises enterprises and encourages business to pursue efficiencies, 

rewarding the innovative and dynamic businesses that provide the best services at 

the lowest cost, and benefiting households by giving them more choice and better 

value products and services 

 The Government will work with the states and territories to secure their agreement 

to a reform agenda including a new set of overarching principles to guide 

competition policy implementation at all levels of government. 

 The Government supports updating its competitive neutrality policies and guidance 

and will encourage the states and territories to undertake similar reviews  

 The Government recognises the need for competition in the pharmacy sector, 

including that the location rules should be examined closely  

 The Government supports allowing consumers to access information in an efficient 

format, especially as new technologies increase the generation of data that can 

improve consumer decisions but also raise consumer protection issues. 

 The Government will develop a proposal to further simplify the remaining provisions 

of the CCA as they are recognised as being unnecessarily complex and impose undue 

costs on the economy  
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Class 2 – Economic Foundations – Markets, Market power, Competition  

 

Economics and competition law: - An economic practitioner’s perspective: 

 Object of the law – Welfare of Australians 

o Promotion of competition in markets is the means 

 Vibrant markets contribute to economic prosperity 

o Ensure limited economic resources (land, labour and capital) are deployed 

where they are most productive 

o Ensure products and services are allocated to those who value them most 

highly 

o Ensure the dynamic process whereby resources are re-deployed and outputs 

are re-allocated works effectively 

 Improved productive, allocative and dynamic economic efficiency ensures: 

o Lower prices and greater choices for consumers 

o Enhanced profits for firms, and their shareholders 

o Higher disposable income for all noting that everyone is a consumer and 

almost everyone is (or will be) a shareholder  

 

 Effective competition – No one firm has the ability or incentive to raise its price above 

the competitive level 

 Market power – One or more firms has the ability and incentive to raise prices above 

the competitive level (ie: to give less and charge more) 

o “A firm possesses market power when it can behave persistently in a manner 

different from the behaviour that a competitive market would enforce on a 

firm faring otherwise similar cost and demand conditions” (Queensland Wire 

Industries Pty Ltd v BHP (1989) 

 

Taxonomy of potential harms to competition: 

 Focus on three broad forms of conduct 

o Unilateral conduct that strengthens the ability and incentive for an individual 

firm to raise prices/reduce output 

o Co-ordinated conduct that strengthens the ability or incentive for two or 

more firms, acting collectively, to raise prices, reduces output 

o Mergers between rival firms that establish or strengthen market power 

 Critical not to discourage innovation that may give rise to market power 

o Firms that develop new, innovative products or services, and are able to 

charge high prices for a period before rivals ‘catch up’ are essential fr a 

dynamic, growing economy  

 Prohibitions on unilateral conduct of an exclusionary nature – Predatory pricing (ie: 

prices set below cost in order to deter an entrant or emerging competitor); denial of 

access to essential facilities (eg: access to network)  

 Prohibitions on co-ordinated conduct between firms that are in competition – Cartel 

conduct (ie: the fixing or maintaining of prices, market sharing, bid rigging); 



Competition Law  Semester 2 2016 

11 
 

agreements with an anti-competitive effect (eg: exclusive dealing, third line forcing 

(purchase of something on the provision of a purchase from another party – eg: 

mortgage from CBA on the proviso that insurance is purchased from GIO), retail 

price management) 

 Prohibitions on mergers between firms – those that would have the effect, or be likely 

to have the effect of, substantially lessening competition in a market  

 

Harms to competition – per se or rule of reason? 

 Across the spectrum of conduct that is the focus of the CCA, some is the subject of 

per se prohibition, unless authorised 

o EG: Cartel conduct, resale price maintenance, third line forcing, exclusive 

dealing  

 Other forms of conduct are subject to a test as to whether it would have the effect, 

or be likely to have the effect of, substantially lessening competition in a market  

o Conduct the subject of substantially lessening competition test include 

mergers between rival firms, agreements between firms and the proposed 

revised form of s 46 

 Interpretation and application of a SLC test requires detailed market analysis 

o Starting point is a definition of the boundaries of the market, and so a 

taxonomy of the product or services for which competition is said to be 

harmed 

 Market – Actual or potential transactions between buyers and sellers amongst whom 

there can be strong substitution, at least in the long run, if given sufficient price 

incentive  

o Market analysis typically broken down into four components 

 Product (or services) – what it is, that is being bought or sold? 

 Function – Manufacturer, wholesaler, retailer? etc. 

 Geography – Extent of geographical reach, for both producers and 

consumers 

 Time – Period over which substitution decisions may get made 

o Hypothetical Monopolist test – What would happen if a hypothetical 

monopoly supplier of the candidate product were to impose a price rise of 5-

10% (SSNIP - Small but significant and non-transitory increase in price) 

 Authoritative framework for evaluating potential boundaries 

 But, usually amounts to a though experiment  

 

Market definition in practice: 

 Instrumental forms of evidence 

o Internal strategy or other documents that disclose the firms (and so 

products) with whom a business believes it competes 

o Information provided by significant buyers as to potential alternative 

suppliers 
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o Critical loss analysis – estimates the loss in sales that would make a price rise 

unprofitable 

o Also the evaluation of quantitative analysis of sales data, technical models of 

production processes that allow the consequences of different 

prices/quantities of inputs to be varies, consumer surveys and merger 

simulation models and upward price pressure estimates  

 

Forms of competitive analysis – unilateral effects: 

 For homogenous product markets, critical considerations include 

o Market share – Higher share establishes a presumption of market power and 

so ability to influence price 

o Capacity constraints – Low barriers to entry will however defeat these 

 For differentiated products, critical considerations include 

o Closeness of competition (degree of substitution) between particular 

products (eg: Holden vs Ford as compared to Hyundai vs Mercedes) 

 For all products, nature and extent of barriers to entry is crucial 

o Low barriers to entry establishes presumption of no sustainable ability to 

raise prices above cost 

o Role of imports is often very important 

 

Forms of competitive analysis – co-ordinated effects  

 Sustainable collusion requires three crucial elements 

o Ability to reach agreement 

o Means for monitoring and punishing 

o External stability (ie: limited prospect for outside entry) 

 

 

Markets, Market Power and Competition: 

 Market structure consists of the relatively stable features of the market environment 

which influence the rivalry among the buyers and sellers operating within it 

 Market conduct consists of the policies that participants adopt towards the market 

(and their rivals in it) with regard to their price, the characteristics of their product 

and other terms which influence market transactions 

 Market performance is the normative appraisal of the social quality of the allocation 

of resources, which results from a market’s conduct 

 Sections 45, 47, 49 and 50 CCA all require that the relevant conduct have either the 

purpose or effect (or likely effect) of ‘substantially lessening competition’ in a ‘market’ 

o The first role of the court or tribunal (whose decisions are not binding on the 

court but have proved highly influential) is to ascertain the relevant market 
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Markets: 

s 4E – Market: 

For the purposes of this Act, unless the contrary intention appears, market means a market 

in Australia and, when used in relation to any goods or services, includes a market for those 

goods or services and other goods or services that are substitutable for, or otherwise 

competitive with, the first-mentioned goods or services. 

 

 Elements = Product, geography, functional level, time, supply and demand 

o Not to be determined in a vacuum  

 SSNIP – Small but significant non-transitory increase in price 

o Need to consider both the demand and supply side of a transaction  

 DEFINING THE MARKET (FIGURING OUT WHAT IT IS) IS ALWAYS THE FIRST IMPORTANT STEP 

IN CONSIDERING A PROBLEM QUESTION 

 Consider substitution to a sufficient standard  

 

United States v El Du Pont De Nemours & Co United States Supreme Court 351 US 392 

(1956) (the Cellophane case): 

 Facts – Du Pont produced almost 75% of cellophane in the US and its production was 

protected by various patents 

o Government argued that Du Pont monopolised trade in cellophane 

(Monopoly power = The power to control prices or exclude competition) 

 Du Pont argued that cellophane did not constitute a separate market 

but was part of the broader flexible packaging materials market in 

which Du Pont was responsible for less than 20% of total sales 

 Issue – Was cellophane a separate market to flexible packaging materials?  

 Held – Where there are market alternatives that buyers may readily use for their 

purposes, illegal monopoly does not exist merely because the product said to be 

monopolised differs from others  

o The varying circumstances in each case will determine the result  

 Decision – Cellophane meets competition for other materials in every one of its uses 

therefore it is not considered a separate market  

o The extent of high cross-elasticity of demand which exists between products 

was evidence that products compete in the same market  

 

Re Queensland Co-operative Milling Association Ltd and Defiance Holdings Ltd Trade 

Practices Tribunal (1976) 8 ALR 481: 

 Held – Within the bounds of a market there is substitution  

o Whether substitution is feasible or likely depends ultimately on customer 

attitudes, technology, and costs and price incentives  

 Held – In determining the outer boundaries of the market we as a quite simple but 

fundamental question: If the firm were to ‘give less and charge more’ would there 

be, to put the matter colloquially, much of a reaction? 
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o The distinction between markets and submarkets can be merely one of 

degree – Submarkets are the more narrowly defined, typically registering 

some discontinuity in substitution possibilities  

 The defining feature of a submarket is the existence of still closer and 

more immediate substitutes 

o ‘Market’ – An area of close competition between firms or… the field of rivalry 

between them 

 A field of actual and potential transactions between buyers and sellers 

between whom can be close competition if given a sufficient price 

incentive  

 LAW – Consideration needs to be given not only to substitute products which can 

satisfy purchaser demand but also to potential competitors who could compete in 

the production of the product or substitutes  

o Product, geographical and production substitution all relevant in considering 

the existence of a market  

  

Re Tooth & Co Ltd and Tooheys Ltd Trade Practices Tribunal (1979) ATPR 40-113: 

 Facts – Tooth & Co and Tooheys supplied 90% of beer in NSW. The sought 

authorisation of various agreements governing leases, licenses, mortgages and 

supplies of equipment which they had entered with hoteliers  

o In particular, the hotels were confined in their purchases of ‘bulk’ beer to the 

brewer providing the lease  

 Issue – What was the appropriate market definition?  

 Held – Two general points of importance in approaching the role of market 

definition: 

o (1) It is not just the width of the market that is important but its total 

structure, both actual and potential, and the likely competitive conduct of its 

participants 

 The area or areas of close competition of relevance for the 

applications in the market are considered 

o (2) The specification and analysis of the market has significance not just for 

the identification of detriment but also for the establishment of benefit  

 Test – The maker should comprehend the maximum range of business activities and 

the widest geographical area within which, if give an sufficient economic incentive, 

buyers can switch to a substantial extent from one source of supply to another  

o Evidence of what is likely to happen to patterns of consumption and 

production were existing suppliers to raise price or offer a poorer deal 

o The field of substitution is not necessarily homogenous but may contain 

within it submarkets wherein competition is especially close or especially 

immediate  

o The market is a multi-dimensional concept – with dimensions of product, 

functional level, space and time  
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 Decision – Bulk and packaged beer properly belong within the one market, with 

better treatment to regard packaged beer as falling within a significant submarket 

which repays close study  

o Beer is a separate market to the remainder of the alcohol market 

 LAW – “We think it gives an appropriate emphasis if the market is thought of as the 

area of actual and potential substitution” 

 

Singapore Airlines Ltd v Taprobane Tours WA Pty Ltd (1991) 33 FCR 158: 

 Facts – Singapore Airlines restricted the operations of Taprobane Tours by confining 

it to flights departing from Western Australia and charging prices higher than those 

charged to its wholesalers  

 Held – Market describes a range of economic activities defined by reference to 

particular economic functions, classes of products, be they goods or services, which 

are the subject of those activities and the geographic area within which those 

activities occur  

o Involves a choice of the relevant range of activities by reference to economic 

and commercial realities and the policy of the statute  

 Market should cover all firms who has so immediate and substantial 

effect on the prices and production of the firms in question that the 

actions of one group cannot be explained without direct and constant 

reference to the other 

o Market definition is a question of degree which requires examination of the 

pattern and structure of trading, the possibility of substitution, barriers to 

entry and related matters 

o The existence of barriers to entry is one of the central elements to market 

structure  

 Held (submarkets) – Particular indicators of the boundaries of a submarket would 

include industry or public recognition as a separate economic entity, the particular 

uses of the product, unique production facilities, distinct customers, distinct prices, 

sensitivity to price changes 

o The existence of a submarket category will depend on each case! 

 Decision – No contravention of the ACC provisions as the relevant market was island 

travel, not particular travel to the Maldives which had been restricted by Singapore 

Airlines  

 

Regents Pty Ltd v Subaru (Aust) Pty Ltd (1998) 84 FCR 218: 

 Held – The existence of a market is vital to anyone seeking to invoke s 46 ACC. The 

court summarised the key concepts surrounding market as follows: 

o Apart from s 4E, the word ‘market’ is not susceptible to precise 

comprehensive defintion (Queensland Wire Industries Pty Ltd v Broken Hill 

Proprietary Co Ltd (1989) 167 CLR 177) 

 Process is an inexact one involving a question of degree/exercise in 

judgment  


