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Residence and Source 

Principles: 
• Residence: 

o If you are an Australian resident, your assessable income includes income from all 
sources whether in or out of Australia – s 6-5(2) ITAA 1997 

• Source: 
o If you are a foreign resident, your assessable income includes income from all 

Australian sources – s 6-5(3) 

Resident: 
• You are an Australian resident if – s 6(1) ITAA 1936: 

o You reside in Australia (ordinary concepts test), or 
o Your domicile is in Australia unless your permanent place of abode is outside of 

Australia (statutory domicile test), or 
o You have been in Australia for more than half a year unless your usual place of abode 

is outside Australia and your intention is not to take up residence in Australia (183-
day test), or 

o You are a member of the Commonwealth superannuation scheme (superannuation 
test) 

• Note: Discuss all tests to establish non-residency 

Ordinary concepts test: 
• Macquarie Dictionary definition: “dwell permanently or for a considerable time” 
• Courts consider the following factors: 

o Home 
§ Joachim v FCT– Taxpayer migrated to Aus and was only able to obtain 

employment on a foreign vessel for 316 days. His family who had permanent 
residency remained in Aus.  

• Result: Resident b/c he maintained a home for his family in Aus and, 
despite his absence, his intention to treat Aus as his home hadn’t 
changed  

o Physical presence in Australia  
o Family, business (investments) and social ties 

§ Levene v IRC - Taxpayer lived in hotels in UK and abroad, spending five 
months a year in the UK to obtain medical advice, visit relatives and attend 
religious ceremonies.  

• Result: Taking into account his ties with the UK, together with the 
temporary nature of the time aboard, the taxpayer was a resident 

o If the person is a visitor, the frequency, regularity, and duration of visits: 
§ Lysaght v IRC – Taxpayer partially retired and moved to Ireland. Sold his 

English home but remained director of English company. He travelled to 
England one week per month, staying in hotels, to attend board meetings.  

• Result: Taxpayer was resident because “if residence means…no more 
than the residence is not casual and uncertain but that the person held 
to reside does so in the ordinary course of life” 

o Purpose of presence 
o Nationality 
o Residency history 

• TR 98/17: 
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o Rule of thumb – if a person lives continuously in Aus > 6 months (para 22) and 
behaviour is consistent with residency (para 20), it is likely they are a resident 

§ Not decisive (para 18) 
o Expatriate generally regarded as resident (para 44 & 45) 

 

Domicile test (generally applies to outgoing individuals moving overseas from Aus): 
• Domicile – the place where a person is deemed by law to have his/her permanent home: 

o Domicile of origin = father’s domicile at birth 
o Domicile of choice = require both act and intention to take up a new jurisdiction as 

permanent home 
• Permanent place of abode: 

o Applegate v FCT – Taxpayer sent by employer to open foreign branch. Gave up his 
lease and took all assets to foreign country. Obtained a lease on a house and obtained 
residency status abroad. He eventually returned to Australia. It was always the 
intention that he would return eventually, while no time frame was given, it was 
intended to be substantial.  

§ Result: His place of abode was outside Aus and it was permanent b/c the 
word is taken to mean in contrast with temporary or transitory and something 
less than lasting forever. 

• IT 2650: 
o Rule of thumb – 2 years abroad = permanent place of abode outside Australia (para 

25) 

 
183 Day Test: 

• May need to count hours in marginal cases – Wilkie v IRC 
• Usual place of abode: 

o Less stringent than permanent  
• Intention to take up residence outside Australia 

 
Temporary Resident: 

• You are a temporary resident if you hold a temporary visa and you are not an Aus 
resident/their spouse within the Social Security Act 1991 

• Will be taxed under the resident tax rates b/c they are a resident under s 6(1) 
• Exemptions – subdiv 768-R ITAA 1997: 

o Foreign source income (except employment income) 
o CGT: taxed like non-residents (except certain gains re employee share schemes) 
o Withholding tax obligations on interest 
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Source: 
• Income from: 

o Real property = location of property 
o Sale of goods = place where the trading activities took place 
o Personal service income = place of performance of services/place of contract 

§ French v FCT – Taxpayer was engineer employed by Aus company to work 
in NZ. Result: Payment was for services performed in NZ therefore source 
was NZ. 

§ Michum v FCT – Taxpayer was US actor who entered into contract with 
Swiss company. The Swiss company contracted with UK subsid of a US film 
studio for the Taxpayer to provide services for a movie filmed in Aus.  

• Result: Not sourced in Aus b/c place of performance not always the 
only relevant factor. The place of contract is the dominant factor and 
the activities were of a business nature rather than employment. 

o Interest = place where contract is made/money is advanced 
• Income 
• Specific provision for limited number of items 

o Natural resource income – s 6CA ITAA 1936 
§ Income derived by non-residents, which is calculated based on natural 

resources in Australia is deemed to be an Australian source 
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Sample Residency Tutorial Question & Answer 

 

Q: Jenny is an accountant who works in Hong Kong. She is single and lives in HK with her parents. 
Until April 2015 her work does not involve travel. At that time she accepts an offer from her 
employer to travel temporarily to Australia to provide business advice to large numbers of former 
Hong Kong residents setting up businesses in Melbourne, Sydney and Brisbane. Jenny enters 
Australia on 25 April 2015. She intends to spend three months travelling between the three cities, 
staying in various motels. Her employer asks her towards the end of her three months to take up a 
position in Sydney for a further nine months in early July, she leases a serviced executive apartment 
for nine months near her workplace in Sydney. The apartment is her home base during her stay here. 
She freights more clothing and some personal effects to Australia. Her parents visit her on two 
occasions. Although based in Sydney, her commitments require some limited travel. On average, 
Jenny travels at least once a week to meet clients outside Sydney. 

A: In order to establish whether Jenny is a resident in Australia for tax purposes, it is relevant to first 
consider the primary test as to whether she resides in Australia according to ordinary concepts per 
(ITAA 1936 s 6(1)(a)). Pursuant to Miller v FCT, her residency status is a question of fact and degree. 

For the period beginning Jenny’s entry into the country on 25 April to early July when she signs the 
contract extension, it is likely that she will not be considered to reside in Australia. This is due to a 
number of factors. Firstly, her physical presence for the initial purpose of travelling from city to city 
to provide business advice only lasted 3 months. Pursuant to TR 98/17 para 22, this is less than the 6 
months generally considered to be sufficient time to assess the character of the stay. However, 
Lysaght v IRC provides further indication of non-residency as this period of her stay is casual and 
uncertain and is not done so in the ordinary course of her life. Moreover, the facts do not indicate that 
Jenny has any social ties per Levene v IRC, nor that she has transferred any of her assets to Australia. 

Additionally, she will not meet the domicile test per s 6(1) as her place of abode in Australia for this 
period was temporary and transitory and something less than lasting forever per Applegate v FCT. She 
will also not meet the 183-day test as this portion of her stay was less than 183 days in the 2015 tax 
year, nor the superannuation test. 

However, upon signing the contract extension to stay for another nine months and leasing a serviced 
executive apartment, it appears that Jenny’s purpose of presence has changed. This nine month 
duration is above the general six month guideline in TR 98/17 and suggests that this length of stay 
coupled with behaviour consistent with residency is very likely to mean Jenny is considered to reside. 
Contrary to the first three months, Jenny’s residence is now not casual and uncertain but instead she is 
doing so in the ordinary course of life per Lysaght as she lives in her “home base” in her apartment 
and attends work with minimal extra travel. Additionally, she has now transferred some personal 
effects to Australia. This is despite the fact that her family ties remain in Hong Kong (her parents) and 
that the facts do not indicate any suggestion of significant social ties in Australia. All of these 
behaviour characteristics suggest she resides in Australia according to ordinary concepts of resides 
and therefore will be considered a resident of Australia for tax purposes under s 6(1) ITAA 1936. 
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Income from Personal Services 

Income: 
• Ordinary Income + Statutory Income (except exempt and NANEI) 

o Ordinary income – s 6-5(1): 
§ Income according to ordinary concepts 

o Statutory income – s 6-10 
§ An amount that is not ordinary income but is included as assessable income 

by provisions of the Act 
§ List (e.g. capital gains) – s 10-5 

o Exempt income – s 6-20 
§ An amount of ordinary income or statutory income is exempt if it is made 

exempt from income tax by a provision of the Act (e.g. charities etc.) 
§ List: 

• Entities that are exempt (e.g. charities) – s 11-5 
• Income that is exempt (e.g. defence force allowances) – s 11-15 

o NANEI – s 6-23 
§ An amount of ordinary income or statutory income is NANEI if a provision 

states that it is not assessable income and not exempt income 
§ List (e.g. employment termination payment) – s 11-55 

• Prerequisites: 
o Cash/cash convertible 

§ For non-cash consideration: 
• Market/money value is deemed to have been paid where non-cash 

consideration has been given – s 21 ITAA 1936 
o A non-cash business benefit that is not convertible to cash 

shall be treated as if it were convertible to cash – s 21A(1) 
§ Payne v FCT – if it is an illegal good, the receipt cannot be regarded as cash 

convertible 
o Real Gain 

• Characteristics: 
o Regular/periodic – Blake v FCT 

§ This is not a determinative factor i.e. a lump sum may be ordinary income – 
Premier Automatic Ticket Issuers  

o Flow 

 

 

Income from Personal Services: 
• Definition: income from personal exertion – s 6(1) ITAA 1936 

o Income consisting of earnings, salaries, commissions, allowances received in the 
capacity of employee in relation to any services rendered, or the proceeds of any 
business carried on 

o Extended by s 15-2 ITAA 1997 
§ Includes all benefits, bonuses provided to you directly/indirectly in respect of 

services provided (limited by FBT which takes precedence) 
• To determine income from services, establish nexus between receipt and services performed: 

o Personal gift/Ordinary income 
§ Pre-existing personal relationship? 
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• Hayes v FCT – H was an accountant for R. R’s business was taken 
over by company that H was director. Company became public and R 
was allotted large number of shares. R transferred shares to H.  

o Result: Personal gift and not O.I. b/c they had a pre-existing 
personal relationship and H had been fully paid for his 
services, therefore in the hands of H it was not additional 
reward for service. The receipt was related to H’s “primary 
income producing activities”. 

• Scott v FCT – S was solicitor for F. S helped F with F’s husband’s 
estate including sale of property. F paid the bill for this service. She 
then told S she would give a number of gifts from the sale of 
property, including giving to S.  

o Result: Personal gift and not O.I. b/c of the pre-existing 
personal relationship and that S had been fully paid for his 
services, t/f not sufficient nexus between receipt and any 
services performed. The unexpected nature also supported 
the case. 

• Brown v FCT – B received free apartment from a property developer. 
B played important role in the success of a property development 
project by introducing purchaser to the developer.  

o Result: The benefit was O.I. b/c it resulted from the activities 
undertaken by B, primarily a reward for introducing the 
buyer to the developer. T/f nexus established b/c the reward 
would only be forthcoming if the deal was finalised. 

§ Schemes as an aspect of their employment (e.g. training)? 
• Smith v FCT – S was employee of Westpac and received money 

under Encouragement to Study Scheme. Payment was made when 
employee successfully completed an approved course. 

o Result: A.I. and not a personal gift b/c the scheme was 
designed to improve efficiency and performance of 
employees, t/f and “aspect of their employment” and 
sufficient nexus. 

§ Full remuneration for services? 
• Hayes and Scott per above 

§ Expectancy of gift? 
• Scott 

§ Frequency of payment (lump sum or regular)? 
• Blake 

§ Benefits from a non-employer (e.g. tips, frequent flyer)? 
• Holmes – Seamen employed on a tug participated in a successful 

salvage operation. They were entitled to a reward from the owner of 
the troubled ship under the law of Admiralty, not under employment.  

o Result: A.I. b/c the payment is in recognition of the services 
performed to salvage. 

• Penn v Spiers & Pond Ltd, Salvert v Wainwright – Tips are O.I. b/c 
they are made due to service provided and not for any other reason. 

• Payne – P was employee of KPMG and received free tickets for 
Qantas flight under frequent flyer.  
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o Result: Tickets are not taxable as Qantas provided free 
tickets “not because of Payne’s employment but because she 
had become entitled to it under Qantas’ own scheme” 

o Gambling/prize winnings 
§ Gambling winnings will be a windfall gain unless the gambler is in the 

business of gambling – Babka v FCT 
• Windfall gains in the form of chance winnings/prizes, which depend 

on luck, are not ordinary income primarily b/c there is no personal 
exertion. Consider whether it is income from business. 

§ Prize winnings 
• Kelly v FCT – K won MVP award. A local radio station was offering 

a cash prize for whichever player won the MVP.  
o Result: The prize is O.I. b/c the prize is directly related to his 

employment as a footballer even though it was unexpected 
and paid by a third party. First, K was eligible b/c he was a 
member of the club, and secondly was awarded the prize b/c 
of his skills and abilities. 

o Payment for restrictive covenants 
§ Capital, not income generally (now covered by CGT event D1) 

• Higgs v Oliver – Actor completed a film and agreed not to act in any 
other film for 18 months, and received a lump sum for the agreement.  

o Result: Not income, but rather capital receipt b/c there is no 
evidence to support that the agreement “was a device 
whereby the taxpayer obtained, as his award for playing in 
the movie, further remuneration”. If it was regular practice 
for actors to receive such a sum then it would be income.  

 

Compensation and periodic receipts: 
•  Consider frequency of payments (lump/regular) and reliance: 

o Dixon v FCT – D’s employer made payments to employees who enlisted in the war. 
The payment was the difference between salary of employer and salary of army. It 
was made voluntarily without any conditions.  

§ Result: This payment to D was O.I. b/c they were compensation for wages 
and periodical payments that would have otherwise been received. The new 
stream picks up the character of the old income. 

 

 

 

 

 

 

 

 

 


