
Homicide 

Homicide ‒ the killing of one human being by another human being ‒ is one of the most 

serious acts there is. Not all homicides, however, are subject to criminal liability. 

Moreover, although all criminal homicides result in the death of another person, not all 

criminal homicides are subject to the same punishments. Finally, some deaths result 

from the actions of a person carried out with the consent of the person who dies as a 

result of these actions. This chapter identifies the distinguishing characteristics of 

criminal versus non-criminal homicides and the varying levels of criminal homicide 

responsibility, as well as criminal responsibility for acts of suicide and assisted suicide. 

Introduction 

Although all homicides involve the death of another human being, not all homicides are 

considered criminal homicides. One aspect of determining criminal liability involves the 

determination of whether the victim qualifies as a “human being” for purposes of 

criminal homicide liability. This, in turn, requires a determination of when life begins and 

ends in the homicide context. Distinguishing criminal from non-criminal homicides may 

also involve special issues concerning proof of the existence of the crime and its 

causation. This module addresses these factors that distinguish criminal from non-

criminal homicide. 

Learning Objectives 

1. Understand the difference between criminal and non-criminal homicide. 

2. Understand who is a “human being” for purposes of criminal homicide. 



3. Understand the application of the corpus delicti requirement in the context of 

criminal homicide. 

4. Understand the purpose of the “year and a day” rule in determining criminal 

homicide and how the causation requirement can be otherwise established. 

Criminal vs. Non-Criminal Homicide 

At common law, homicide was defined as the killing of one human being by another 

human being. However, not all homicides were subject to criminal liability. Instead, three 

categories of homicide were recognized: justifiable, excusable, and criminal. Justifiable 

homicides were those that were commanded or authorized by law and were not 

subject to criminal liability. For example, if a soldier killed another person in war or a 

governmental employee carried out an execution, these would be considered justifiable 

homicides as long as the circumstances of the individual killings were authorized. Some 

consider killings in self-defense when the person doing the killing is not at fault to be in 

this category as well. Can you think of any other killings that would qualify as justifiable? 

Excusable homicides included those in which the person was doing a lawful or non-

criminal act that resulted in the death, such as an accidental killing or some acts of self-

defense. Criminal homicides were all of the remaining homicides that were neither 

justifiable nor excusable. 

As defined above, all homicides, including criminal homicides, involve the killing of one 

human being by another human being. The determination of the status of a human 

being raises special issues at the beginning and end of life. At common law, the concept 

of human being was limited to individuals who had been “born alive” and thus did not 



include a fetus prior to birth. In recent years, a growing number of American jurisdictions 

have changed their laws to include fetuses at various stages of development as 

potential criminal homicide victims. For example, in its murder statutes, Indiana includes 

killing a fetus that has “attained viability” (Indiana Code § 35-42-1-1). Texas changed its 

definition of “individual” from a “human being who has been born and is alive” to “a 

human being who is alive, including an unborn child at every stage of gestation from 

fertilization until birth.” The state also added a definition of “death” that includes the 

“failure to be born alive” for “an individual who is an unborn child” (Texas Penal Code § 

1.07). Does your state include fetuses as potential criminal homicide victims or is it 

limited to human beings who have been born alive? What special issues are raised by 

including fetuses as potential homicide victims? 

A parallel consideration in determining human being status is the definition of death. At 

common law, death was based on the ending of heart beat and breathing. Because 

modern technology can often artificially continue the breathing and heart beat functions, 

death is also alternatively considered to occur when all brain functions have ended. 

Other special proof issues separate criminal from non-criminal homicides. All crimes, 

including homicide, require a corpus delicti ‒ literally, the “body of the crime” or, more 

generally, a showing that the crime has been committed. In the case of a criminal 

homicide, the corpus delicti usually includes the actual body of the deceased victim. 

Prosecutors, however, are permitted to establish that a criminal homicide has occurred 

even if they cannot produce the body of the deceased, such as through other evidence 

of the death or a confession that is confirmed by other evidence. 



For criminal homicide, prosecutors must also establish that the cause of death was a 

criminal rather than non-criminal act, such as natural causes. Finally, as with all crimes, 

prosecutors must establish that the victim’s death was proximately caused by the 

defendant. At common law, this requirement was addressed, in part, by a requirement 

that criminal homicides were limited to those in which the victim died within a year and 

a day of the act that resulted in the death. Most contemporary jurisdictions have 

abandoned this rigid common law rule in favor of the general test of proximate 

causation that requires that the defendant’s act was a substantial factor in the crime 

without any major, unforeseeable intervening factors. 

Introduction 

Although all criminal homicides result in the death of the victim, the circumstances 

involved in some criminal homicides are not considered as blameworthy as others and 

thus warrant less punishment. In particular, the mens rea that accompanies the killing 

may involve a greater or lesser degree of culpability. To distinguish these varying levels 

of culpability and their resulting punishment options, criminal homicide was divided at 

common law into categories of murder and manslaughter. Manslaughter, in turn, was 

subdivided into voluntary and involuntary categories. Many American jurisdictions 

further divided the murder category into varying degrees of culpability. This module 

examines these various categories of criminal homicide. 

Learning Objectives 

1. Understand the common law murder category. 

2. Distinguish between first and second degree murder. 



3. Understand the felony murder doctrine. 

4. Distinguish between voluntary and involuntary manslaughter. 

5. Distinguish between the traditional and Model Penal Code criminal homicide 

categories. 

Common Law Murder 

At common law, murder was defined as the unlawful killing of one human being by 

another with malice aforethought. Malice aforethought represented the mens rea 

element and could be satisfied in three ways. The first way to satisfy the malice 

aforethought mens rea was to establish the offender’s intent to kill. Malice 

aforethought could also be established by proving an intent to commit serious bodily 

injury, which resulted in death even if death was not the offender’s intended result. The 

third way to establish malice aforethought was by proof of an intent to commit a felony 

in the course of which a death resulted. This third category of malice aforethought 

became known as the felony murder doctrine. Murder was punishable by death at 

common law. The felonies that served as the basis for felony murder liability also were 

punishable by death at common law. 

First-Degree and Second-Degree Murder 

Not long after the founding of this country, American jurisdictions began dividing murder 

into two or more sub-categories, motivated in part by their desire to distinguish between 

murders that would be subject to the death penalty and those that would not. One of the 

most frequent subdivisions of common law murder is represented by the first-degree 

and second-degree murder categories. First degree murder is frequently defined as 



the unlawful killing of one human being by another human being with malice 

aforethought and premeditation and deliberation or in the course of committing specified 

felonies. 

Premeditation and deliberation represent a more blameworthy mens rea than the malice 

aforethought mens rea required for common law murder. Premeditation refers to a 

conscious pre-decision to commit the crime. Deliberation means that the crime was the 

result of a calm consideration of the alternatives. Although premeditation and 

deliberation require some mental processes beyond and in addition to the intent 

required for the criminal homicide act, they need not occur over an extended period of 

time, but rather can occur in an instant. Acts reflecting premeditation and deliberation 

could range from loading the bullet into the gun’s chamber before firing the weapon to 

getting a rope to strangle the victim to buying the poison to administer to the victim. 

Felony murder has been typically included in the first-degree murder category. 

However, there have been some changes to the felony murder doctrine since its 

common law application. In light of the much broader range of contemporary felonies 

than those that existed at common law, most American jurisdictions limit the felonies 

that can serve as the basis for felony murder liability to specified, more serious felonies. 

In addition, the underlying felony generally must be independent of the homicide. For 

example, an assault that ultimately results in a death will not usually serve as the 

underlying felony for a felony murder prosecution because it is not independent of the 

homicide. Finally, the killing must occur within the res gestae (literally meaning “things to 

be done’) of the felony. For example, it must occur close enough in time and be 

sufficiently causally connected to the felony in order for the felony to serve as the basis 



for felony murder responsibility. Statutes sometimes reflect this connection between the 

homicide and underlying felony by requiring that the homicide occur “in furtherance of 

the felony.” This connection between the homicide and felony is discussed in State v. 

Leech in your text (pp. 144-145). 

Over 30 states identify their most serious murders by making them eligible for the death 

penalty. They may include the death penalty as a sentencing option for their first 

degree murder category and prescribe a sentencing hearing in which aggravating and 

mitigating factors are considered before the ultimate sentence is determined, as 

described in the Nibert v. Florida case (pp. 137-138). Other capital punishment states 

further narrow the category of murders regarding which offenders are eligible for the 

death penalty, such as by limiting them to murders of known police officers acting in the 

course of duty, the murder of young victims or multiple victims, or additional categories 

of especially heinous murders. A variety of information about the death penalty is 

available at https://www.deathpenaltyinfo.org. Does your state include the death penalty 

as a sentencing option? If so, what homicides are eligible for the death penalty? 

Second degree murder is often the default category of murder and is simply defined as 

the killing of one human being by another with malice aforethought – the common law 

definition of murder. Some states also include “depraved heart” killings in this category. 

These are killings that involve extreme recklessness or wanton indifference to the 

likelihood that the offender’s actions will cause death or great bodily harm. Do you think 

that the facts of the case concerning “Polish roulette” constituted second degree murder 

under the depraved indifference standard in People v. Roe (p. 140)? Why or why not? 

Manslaughter 



At common law, manslaughter was defined as the unlawful killing of another human 

being without malice aforethought. Manslaughter was further divided into the categories 

of voluntary and involuntary manslaughter. Voluntary manslaughter was defined as an 

unlawful killing committed in the heat of passion in response to adequate provocation. 

Although mere words were not generally considered to constitute adequate provocation, 

mutual combat or witnessing a spouse in an act of infidelity might qualify. Sudden 

passion signified that the offender was still under the influence of the provoking event at 

the time of the killing and that there had not been a sufficient time for him to “cool off.” 

There was no set time established for “cooling off” and no set list of adequately 

provoking events, but both factors were left to the judgment of the fact-finder. To qualify 

for voluntary manslaughter treatment, however, the heat of passion and adequate 

provocation were considered subjectively and objectively. Put another way, the offender 

must actually have been provoked and under the influence of resulting passion when he 

killed and a reasonable person would have been so provoked and still been under the 

heat of passion at the time of the killing. 

Involuntary manslaughter included two types of unintentional killings: an unlawful 

killing of one human being by another committed with criminal negligence and an 

unlawful killing of one human being by another in the course of the commission of a 

misdemeanor. In the first type of involuntary manslaughter, the mens rea was simply 

reduced to that of criminal negligence. The second type of involuntary manslaughter 

was parallel to the more serious category of felony murder, but simply occurred in 

connection with the commission of a misdemeanor offense. 


