
BTC3300 Week 1  

Introduction To The Law & Marketing 

The Function Of Marketing 

• The role of marketing is to identify the wants or needs of customers and determine how best 

to satisfy these. Making the right marketing decisions should ensure that an org achieves its 

objectives, although the conduct of other activities e.g. prod will also be critical. 

• The marketing concept thus places the consumer at the centre of an org’s activities. The org 

itself is concerned with satisfying the customer’s needs, usually at a profit. 

• Satisfying the needs of the customer involves the 6Ps: 

o Getting the right product 

o Determining the correct price 

o Creating customer awareness through promo and ad 

o Ensuring the product is phys avail in terms of time and place 

o Phys ev/process management 

o People 

• Choosing the right mix of these 4 interrelated ingredients is a critical part of the marketing 

function. It is usually regarded as a choice that is within the control of the marketer. 

• However, the marketer must be careful not to ignore factors outside the marketing mix that 

can impact any or all of the elements of the marketing mix. 

 

Law And The Australian Legal System 

What is law? 

• Humans require rules to make society function properly. While these rules may impose moral 

obligs on those who live under them and undoubtedly influence how people behave and 

interact, they do not necessarily form part of the law. 

• To be regarded as law, a rule must be enforceable by the state. Therefore, the law is any rule 

which a court of law will enforce with a sanction. 

• These legal rules change from society to society and across time. They are territorial, and only 

have an effect within the geo region that is under their control. 

• The courts apply or reject a suggested rule on the basis of its source. There are two sources 

which have the capacity to provide legally enforceable rules: 

o Parlia (legis/statute law) 

o Courts (case/judge-made law) 

Parliamentary law 

• The various Aus colonies adopted a parlia system based on the English system of resp gov 

(gov is resp to an elected parlia). This was also adopted by the Cons, which set up the Cth of 

Aus, including the Cth parlia. 

Federalism – sharing power between parliaments 

• In Aus, legis power (the power to make binding laws) is divided between the Cth parlia and 

the state parlias. Neither have unfettered power. The relationship between the Cth and the 

states of Aus is governed by the provisions of the Cons. 



• Federalism means the states retain all those powers that have not be specifically handed over 

to the Cth parlia. The Cth parlia can only make laws with respect to: 

o Those matters set out in the Cons, primarily s51 

o Matters which are necessarily incidental to the matters set out in the Cons 

o Those matters which have been referred to the Cth by the states 

• If the Cth parlia attempts to pass a law that is beyond its power, such a law is uncons and of 

no effect. Certain areas of power are reserved to the Cth parlia exclusively and any law passed 

by a state parlia that impinges on that exclusive power is uncons and of no effect. 

• The Cth parlia has the exclusive rights to: 

o Levy customs duties (s90) 

o Mint coins (s115) 

o Regulate defence (s114 and s119) 

• Residual powers – powers not granted to the Cth by the Cons and are vested in the states 

• Concurrent powers (s51) – where a power is granted to the Cth but not exclusively, that power 

is shared between the Cth and the states 

• The Cth and states may each make laws with respect to matters covered by these concurrent 

powers. If there is an inconsistency between a fed and state law, the fed law shall prevail to 

the extent of the inconsistency (s109). 

• There are 3 approaches to determining the existence of an inconsistency within the meaning 

of s109: 

o The ‘simultaneous obedience’ test: is it impossible to obey both laws? If it is not possible, 

there is an inconsistency. 

o The ‘conferred rights’ test: does one law confer a right which the other purports to take 

away? If yes, there is an inconsistency. 

o The ‘cover the field’ test: does the fed law cover the field in q? if the fed law (properly 

interpreted) is intended to cover a particular field of activity, any state law purporting to 

cover the same field will be inconsistent with the fed law. In certain areas, the Cth 

exercises de facto exclusive power in a practical sense. 

Exclusive powers Concurrent powers Residual powers  

Making laws with respect to: 

• Printing money (s115) 

• Levying custom and excise duties 

(s90) 

• Defence and external relations 

(s114 + s119) 

• Removal/amendment of existing 

Cth law 

The Cth has exclusive power (as a result 

of its concurrent powers coupled with 

the operation of s109) to make laws 

with respect to: 

• Copyright, patents and designs 

• Comms 

• Bankruptcy and insolvency 

• Immigration 

Making laws with 

respect to: 

• Taxation, other 

than customs and 

excise duties 

• Marriage and 

divorce 

• Trade and 

commerce 

• The powers set 

out in s51 

Making laws with respect 

to: 

• State police, schools 

and hospitals 

• State roads and 

public transport 

• Utilities (electricity 

and water supply) 

• Housing 

• Prisons and 

community services 

• Shop trading hours 

• Removal/ 

amendment of 

existing state law 



Changing the division of power between parliaments 

• Because of Aus’ fed system, there is a good deal of overlapping juris, which has resulted in 

numerous overlapping statutes. Removing these egs of overlapping juris is difficult; 

amending the Cons requires a ref in which a maj of people in a maj of states and a maj of 

people across the nation vote ‘yes’ (double maj s128). 

• As a result, most instances of streamlining regulation have come through a compromise 

between the Cth and states. 

Referring to and finding parliamentary law 

• Act of Parlia (statute) – a law passed by a parlia, fed or state 

• Statutory law (legis) – the body of law that comes from parlia 

• The Cth and most states and territories maintain very good websites devoted to providing 

info about legis activity. 

The structure of parliaments in Australia 

• In Aus, parlias are either unicameral (1 house) or bicameral (2 houses). 

 Lower House Upper House 

Cth House of Reps Senate 

NSW, Vic, SA, WA and Tas Legis Assembly Legis Council 

Qld, ACT and NT Legis Assembly 

• In all juris, the gov is formed by the political party able to command a maj in the lower House. 

The process of creating parliamentary law 

• An Act of Parlia starts as a Bill. The Bill is introduced to parlia and generally accompanied by 

an explanatory memorandum, which briefly outlines the purpose and main provisions of the 

Bill. 

• Bill – a draft of the proposed Act of Parlia. It is normally drawn up by the office of 

parliamentary counsel 

• A Bill may be introduced by the gov (Gov Bill) or a member of parlia, except for appropriation 

or money Bills (i.e. Bills regarding gov appropriation, expenditure or taxation), which generally 

can only be initiated in the lower house. In practice, most Bills originate in the lower house 

and are Gov Bills. 

• Bills go through a similar process in each of the bicameral parlias: 

o The Bill and explanatory memo are introduced to parlia (the First Reading). The proposer 

or mover of the Bill (usually a minister in the gov) explains the purpose and scope of the 

Bill and a date is fixed for discussion and debate. This is where the Bill is debated in full. 

Many Bills are referred to a parlia committee for further discussion. 

o Following discussion, parlia votes on whether the Bill ‘be now read a 2nd time’ (Second 

Reading). If this is agreed to, the House has agreed to the Bill in principle. 

o The proposer then moves that the Bill be read a 3rd time (Third Reading). Generally, there 

is no debate at this point. 

o The Bill is then sent to the other house for consideration, where the same process is 

followed. 

o Once agreed to by both houses, the Bill is sent for Royal Assent and is published in the 

Gov Gazette. These are technical requirements that must be adhered to if the Bill is to 

become a valid law as an Act of Parlia. 



Parliamentary law and marketing 

• A number of parliamentary laws or statutes are important for marketing. Some are exclusively 

within Cth power, some are a compromise between the Cth and states and territories, and 

some remain wholly a state resp. 

• Comp and Consumer Act (formerly the Trade Practices Act) 

o In 1974, the Cth passed the Trade Practices Act 1974 (Cth), which had a signif impact on 

how business is conducted in Aus. Some of the areas it critically affected include: 

▪ Ad and promo activities 

▪ The quality and safety of consumer products 

▪ Relationships between competitors 

▪ The pricing and distribution of goods 

o The Trade Practices Act highlighted some of the cons difficulties associated with 

enacting valid legis. The Cons does not give the Cth parlia power to pass laws with 

respect to ad, consumer protection, defective products or comp. Therefore, parlia had 

to use a mix of powers to ensure the legis was valid. 

o The Cth parlia has power to make laws with respect to: 

▪ Trading 

▪ Financial and foreign corporations 

▪ Interstate and overseas trade 

▪ Postal, telegraphic and telephonic services 

o All these powers were used to give the Trade Practices Act the widest possible 

application. 

o However, the Trade Practices Act could not catch all commercial activity e.g. false ad by 

a sole trader (unless the sole trader used radio/TV/the internet as its ad medium). Nor 

could it interfere with contracts between a sole trader and a consumer. 

o Therefore, regulating the activities of a sole trader was a matter for the states and 

territories. Unfortunately, state and territory laws were not always consistent. This meant 

that consumer protection in Aus became a complex and confusing jumble of fed and 

state laws. 

o In 2009, the Council of Aus Govs agreed to implement a single ACL. This required 

extensive amendments to the Trade Practices Act as well as state laws. As part of the 

amendment process, the Trade Practices Act was repealed and renamed the Comp and 

Consumer Act 2010 (Cth), which came into force on 1 Jan 2011. 

o The ACL set out in Sch 2 to the Comp and Consumer Act 2010 is a single, national law, 

which applies in the same way nationally and in each state and territory. It is the principal 

consumer protection law in Aus. 

• Business names registration 

o The law requires business owners to register the business name, and the public can 

search that register to identify the names and contact details of the business owners. 

This is to ensure that customers know who to pursue if something goes wrong with a 

transaction. 

o For a long time, this was carried out at a state and territory level, but with many 

businesses operating in more than one Aus state and territory, the existence of so many 

different business names registers caused difficulties for gov, businesses and customers. 



o However, the Cons does not give sufficient powers to the Cth parlia to make laws 

regarding the registration of business names. The Cth parlia has power to regulate some 

businesses (those operated by a corporation), but not sole traders or partnerships. 

o In 2011 – 2012, the states and territories agreed to refer their powers to regulate 

business names and their registration to the Cth. In 2011, the Cth parlia enacted the 

Business Names Registration Act 2011 (Cth). 

• Administering the law – the doctrine of the separation of powers 

o While the various parlias are the ultimate source of parlia law, they do not administer 

that law, nor do they act as adjudicator. The admin is in the hands of the exec (gov) and 

the courts adjudicate. This is the doctrine of the separation of powers. 

 

   

 
o Although resp for admin is in the hands of the exec, the exec is directly resp to parlia. 

The members of the exec (the gov) are members of parlia who are accountable to parlia 

(resp gov). 

o Parlia does not have the time to debate and pass every rule that may affect our lives. It 

delegates much of the rule making to other authorities. Thus, local councils have been 

given the power to pass rules affecting their local communities. However, the power of 

local councils (and other statutory authorities) comes from parlia and may be withdrawn 

by parlia. 

o The power must be exercised for the purposes of, and in the manner set out in, the Act 

of Parlia that created the power. The power may not be exceeded. If the statutory 

authority exceeds its power, or acts for an improper purpose or in an unauthorised 

manner, the courts have juris to declare such proceedings void. 

• E.g. Corporations Act 2001 (Cth) s124 (1) 

 

 

 

 

 

Interpreting a statute – the role of the courts 

• While it is the role of parlia to create legis, it is the role of the courts to interpret it. 

• Literal rule 

o The fundamental object of the court when interpreting legis is to ascertain and give 

effect to the legis intention of the parlia. 

o The intention of parlia is to be found first and foremost in the words that parlia has used; 

that is, the words of the statute. Words are to be given their ordinary and natural 

meaning. 

o Thus, the courts will initially give a literal interpretation to the statute’s words. In most 

cases, this will be all that is needed to interpret a statute. 

• Golden rule 

Gov is resp to parlia 

Legis power 

(parlia makes the law) 

Exec power 

(gov administers the law) 

Judicial power 

(courts interpret the law) 

Gov usually controls the 

lower house of parlia 

name of statute 

date passed or last 

consolidated 

name of parlia 

section no 

subsection no 



o Where there is some ambiguity and using the normal meaning of the statute’s words 

would produce an absurd result, the courts may adopt an interpretation that avoids the 

absurdity and gives effect to the intention of parlia. 

o This rule is used sparingly. 

• Mischief rule 

o Where there are two equally possible interpretations, the courts must accept the 

interpretation which promotes the purpose or object of the Act. 

o This is an old rule, but may in fact be part of the golden rule. 

• Use of extrinsic materials in interpreting statutes 

o To aid interpretation, the courts may resort to a number of extrinsic aids, e.g. any 

explanatory memo tabled in the parlia concerning the statute. 

o For Cth legis, s15AA of the Acts Interpretation Act 1901 (Cth) applies. In the 

interpretation of a provision of an Act, a construction that would promote the purpose 

or object underlying the Act (whether that purpose or object is expressly stated in the 

Act or not) shall be preferred to a construction that would not promote that purpose or 

object. 

o For state legis, an interpretation which promotes the purpose(s) of the legis is also 

preferred to other possible interpretations. 

• Rebuttable presumptions 

o A number of presumptions may also be applied by courts in interpreting legis. These 

presumptions are rebuttable by clear ev that the parlia intended otherwise. 

o Some of the more commonly applied presumptions are: 

▪ Legis does not override the common law or alter existing legal rights 

▪ Parlia does not intend to interfere with the liberty of citizens 

▪ Parlia does not intend to interfere with fundamental rights 

▪ Parlia does not intend to take away property rights without compensation 

▪ Legis is not intended to be retrospective 

▪ Legis is not intended to have extra-territorial application (i.e. application beyond 

the geo juris of the relevant parlia) 

▪ Legis is not intended to bind the Crown (i.e. the gov) 

• Other interpretive devices 

o These are simply canons of stat interpretation and must be used very carefully. The 

canons may amount to no more than an application of common sense. 

▪ Ejusdem generis (of the same kind or nature): where specific terms are referred to 

in a statute followed by general words, the general words re limited to the same 

kind as the specific items. 

▪ Expressio unius est exclusio alterius: where there is an express reference to one 

thing, other things are excluded. However, care must be taken where the reference 

to one thing is simply meant as an illustration and not an exclusion of other things. 

▪ Noscitur a sociis (it is known by its associates): the meaning of a word of phrase 

may be gathered from the context in which it appears. This maxim may mean no 

more than that a stat provision must be understood within its overall context. 

Where the meaning is clear, there is no room for the application of noscitur a sociis. 

It is rarely relied upon. 



▪ Generalia specialibus non derogant (the general cannot detract from the specific): 

where there is a conflict between general and specific provisions (usually within the 

same Act), the specific provision prevails. 

Case law (common law) 

• Although parlia is supreme (it overrides common law in the event of a conflict), it has chosen 

not to be the role repository of law making. It has left intact much of common law. 

• Common law – those legally enforceable rules that have been fashioned and adapted by the 

courts. This also includes stat interpretation. 

• Judges do not make rules ad hoc. Rather, the process is one of slow adaptation and dev. 

Distinction between common law and civil law systems 

• The common law operates in countries that were influenced in their dev by England. Most 

other countries operate under a civil law system; this includes European countries. 

• Civil law relies on stat rules. These often appear in the form of a code. Judges merely interpret 

and apply the statutes and codes; they do not create law. 

• Two interrelated factors were of critical importance in the creation of common law: 

o From 1066, England developed a strong central gov. this did not occur in other Euro 

countries until much later. 

o The early English monarchs created King’s courts which dispensed a common law 

throughout the realm. These courts quickly grew in popularity, and in time largely 

replaced the host of feudal courts that had previously existed. No such centralised 

system of law enforcement occurred in Euro. Consequently, when the political upheavals 

in Euro arrived, the newly formed political entities had no choice expect civil law. 

Doctrine of precedent (stare decisis) 

• A decision of a higher court binds a lower court in the same hierarchy of courts if the case 

being heard involves the same issue and similar facts as those in the case previously decided 

by the higher courts 

 
• Hierarchy of courts in Aus states 

o Each state has its own hierarchy of courts. Each state has a roughly similar hierarchy of 

courts and the HC is the highest judicial body in each. 



 
• Hierarchy of fed courts in Aus 

o The Fed Court (created in 1976) has assumed a leading role in the areas of commercial 

and taxation law generally, and marketing law in particular. The Fed Court has an orig 

juris (trials) and appellate juris. 

o The Fam Court was established in 1975. 

 
• Courts in other juris 

o Even though a court is only bound to follow the decisions of a higher court within its 

own juris, the decisions of courts in other juris will have persuasive authority. 

o Particularly important in this regard are the decisions of other Aus courts and the 

decisions of superior courts in the English hierarchy. 

 

HC

Supreme COA

SC

District or CC

Local or MC and other 
courts and tribunals

HC

Fed Court of Aus COA

Fed Court of Aus

Fed Circuit Court of Aus (formerly Fed MC)

Fam Court of Aus COA

Fam Court of Aus

Fed Circuit Court of Aus (formerly Fed MC)

SC of the UK

COA

HC of Justice (Queen's Bench, 
Family and Chancery Divisions)



o In some areas of law, US decisions are now attracting greater attention than they 

received in the past. US decisions are not binding on Aus courts, but they often have 

persuasive force. 

Finding case law 

• The decisions of the courts are to be found in the various law reports. Not all cases are 

reported; the decisions of the CC and the MC are not reported. In the superior courts, only 

those cases that are regarded as raising an interesting point of law are officially reported. 

• However, many more cases are avail to read on the internet. 

• Cases are referred to by their citation, which is a reference to the law report in which the case 

may be found. It has now become common to refer to cases by a neutral citation, which does 

not refer to any specific law report, but rather to the court in which the decision was made. 

• ‘FCA’ is used to designate a decision by a single judge (whether on trial or an interlocutory 

proceeding). ‘FCAFC’ is used to designate an appeal decision of the Full Court of the Fed 

Court. 

• E.g. Queensland Wire Industries v Broken Hill Pty Co Ltd (1989) 167 CLR 177 

 

 

 

Law reporting and the internet 

• Although the law reports remain the official source of what was said in a case, the internet is 

rapidly becoming a common medium for accessing cases. 

• Aus has a number of websites devoted to law. A very useful site which reports most recent 

cases of consequence is the Austlii website. It also contains copies of Cth and state legis, and 

has connections to useful sites around the world. 

Common law and equity 

• Case law is divided into two categories: 

o Common law – the body of law that was applied historically by the common law courts 

(concerned with rules) 

o Equity (concerned with behaviour) 

• The common law courts only recognised certain complaints (causes of action) and only 

granted certain remedies. If a person’s complaint did not fit within one of the recognises 

causes of action, the court would not hear the matter. 

• The common law courts restricted themselves to granting damages (monetary 

compensation) as a remedy. 

• The Court of Chancery stepped in and was prepared to provide relief in situations not 

recognised by the common law. The body of law applied by the Court of Chancery was equity 

law. 

• Like the common law, equity adopted the practice of following precedents. This is probably 

necessary in a society that espouses the rule of law and eschews arbitrary proceedings. 

• Equity developed around the common law, rather than as a discrete and competing set of 

principles in its own right. Equity recognised new relationships which the common law would 

not recognise e.g. trusts. 

appellant respondent 

year of law report 

volume of report 

name of report 

pg no 



• Equity also recognised that some complaints, which had previously gone unrecognised by 

the common law (e.g. equitable fraud) were worthy of a remedy. 

• Equity provided new remedies e.g. specific perf, injunctions. 

• In 1873, the admin of common law and equity was unified. A court is empowered to her pleas 

based on either one or the other, or a combination. However, the two bodies of law remain 

otherwise separate. 

• The rules that govern contract law were created by the common law courts. The main remedy 

for breach of contract was/is damages. 

• Equity acted to soften some of the harder edges of the common law rules. E.g. the remedy 

of equitable rescission of the contract for innocent misrep. The effect of rescission is to wipe 

out the contract. 

The process of extracting the law from a case 

• Ratio decidendi (reasons for deciding) – comments which form the basis for the court’s 

decision. These are binding as part of precedent (stare decisis). 

• Obiter dicta (things said by the way) – comments which are not strictly essential for the 

decision. These are not binding and provide persuasive precedent only. 

• Often it is difficult to isolate the ratio of a decision. Different members in the majority may 

have different reasons for their decision. 

• If the differences between the instant case and the precedent are material, the court in the 

instant case can distinguish the precedent case. This means that the ratio decidendi that was 

applied in the precedent case is inapplicable to the instant case because of the difference in 

facts. 

The primacy of parliamentary law over case law 

• Where there is a q of conflict between parlia and case law, parlia law is always superior 

(provided it is cons valid). 

Civil and criminal cases 

• The critical difference between the two is the level of proof required to establish an 

infringement of the law. Whereas a breach in a civil case requires proof of the infringement 

on the balance of probs, in crim cases the standard of proof is beyond reasonable doubt. 

• The crim burden of proof is considerably higher. Crim cases are also subject to more rigorous 

procedural rules than civil cases, and often require proof of a specified state of mind (usually 

intention or knowledge). This reflects the community’s view that a person should not be 

labelled a crim and be exposed to crim penalties unless that is well and truly established. 

• Where a case is brought by the state (acting through the relevant admin authority), the action 

may be civil or crim. This depends on the relevant statute. Where parlia elects to make 

infringement of a stat provision a crim offence, it will nominate the penalties that accompany 

such a breach (imprisonment and/or fines). 

• In the area of marketing law, prison sentences are the exception rather than the rule. Thus, 

breaches of s151 of the ACL dealing with false or misleading resps (a part of the Comp and 

Consumer Act) attract crim penalties in the form of signif fines, but do not attract prison 

sentences. 

• The fact that parlia empowers the courts to impose a fine for a breach does not necessarily 

mean that the case is a crim case. Sometimes parlia will elect to impose a civil penalty. A civil 

penalty may be a signif fine, but does not include imprisonment. 



• Civil penalties are widely used in the Comp and Consumer Act. S29 of the ACL makes making 

false or misleading resp a civil offence with fines equal to those imposed in a crim case for a 

breach of s151. 

• The Aus Comp and Consumer Commission (ACCC), which administers the Comp and 

Consumer Act (including the ACL), must decide whether to initiate civil proceedings or refer 

the matter to the Cth Director of Public Prosecutions for possible crim proceedings. Generally, 

crim cases are reserved for the more egregious breaches of law where the ev of breach is 

clear. 

• The major reason for the intro of civil penalties is to ensure better compliance with the law. 

Making an infringement crim introduces elements that complicate the object of compliance 

(a higher standard or proof special procedural rules, the stigma of labelling someone a crim). 

A dual system thus satisfies both the need for maximising compliance (by imposing civil 

penalties) and the need to express the community’s displeasure at certain activities (by 

imposing crim penalties). 

• Where a case is between two private parties (the state is not included), the matter is a civil 

case. The remedies that a court may order are quite numerous, including damages and 

injunctions, as well as a variety of other remedial orders. 

• The maj of cases in the areas of copyright and designs, patents, and trade marks are private 

actions. Therefore, the civil standard of proof applies. 

Dispute resolution 

• The most common method is for the parties to negotiate a settlement between themselves. 

Where negotiation fails, the parties will have to resort to either the courts (or a relevant 

tribunal), or to some alternative form of dispute resolution. 

Resolving disputes through the courts 

• When two parties fall into dispute, one option is to take the dispute to court. One party (called 

the applicant in Fed Court) files an application with the court together with a statement 

setting out their claim. A copy is then served on the other party (the respondent). The 

respondent may then join issue. If the matter is not settled, it will go to trial before a single 

judge. 

• The role of the trial is to determine the facts and then apply the law to those facts to 

determine whether the applicant has made out their complaint. Both parties are entitled to 

examine or cross-examine witnesses. 

• A party that considers that the trial court has made an error of law may appear to the Full 

Court of the Fed Court. An appeal is not a rehearing of the dispute. The sole resp of the 

appeal court is to determine whether an error of law has been made. 

• If a material error has occurred, the appeal court may (depending on the circumstances) make 

a new order or return the matter to the trial judge to be decided according to the proper law. 

• In a limited number of situations, a party may be granted leave to appeal to the HC against 

a decision of the Full Fed Court. There is no auto right of appeal to the HC. 

Alternative dispute resolution (ADR) 

• Where the parties to a dispute have failed to negotiate a settlement but they do not want to 

involve themselves in litigation, there are other options open to them. They may decide to 

utilise alternative processes e.g. mediation, conciliation, and/or arbitration. 



• Conc, med and arb all make use of an impartial outsider (a third party independent of the 

parties in dispute) to aid in the resolution of the matter. In conc and med, the third party 

endeavours to facilitate the parties reaching an agreement about the dispute. 

• The difference between med and conc is that a conciliator is more likely to take an active role 

by providing suggestions for an agreement, or even providing a draft agreement for parties 

to consider, whereas a mediator’s role is more passive. 

• In arb, the arbitrator hears the arguments of both parties before reaching a decision about 

the dispute. The decision is an arbitral award and is legally binding on all parties. 

• Of these ADR processes, the closest to litigation is arb. However, arbitrators are not judges. 

The parties jointly agree on which arbitrator(s) will hear their dispute. 

• Arb for commercial disputes is regulated by legis, through a series of Commercial Arb Acts. 

It is quite common for commercial contracts to contain a compulsory arb clause. 

• ADR is generally faster and cheaper than litigation, although the parties must pay for the 

venue and the costs of the mediator, conciliator or arbitrator(s). ADR processes are held in 

private, meaning that the ev and agreements or awards are not avail to the general public. 

 

The Law And Competitive Advantage 

• While some laws control and regulate comp behaviour in the marketplace, one should not 

lose sight of the fact that many laws actually exist to benefit or assist the marketer. Laws often 

recognise or create rights, and give the owners of those rights the means to protect them. 

• The marketing exec who is familiar with these beneficial laws can obtain a marketing edge by 

taking adv of such laws. 

• Whether the law regulates or benefits the marketing process, it is a fact that most marketing 

decisions will contain a legal element. 

Product 

 
• In developing a product, there are numerous laws that grant benefits to, or impose 

restrictions upon, the business org. if a new product is created, the business will need to 

consider laws designed to protect proprietary (ownership) interests. It may be possible to 

apply for a patent to protect a new invention. 

• This can be an expensive and time-consuming process, so the marketer must weigh up 

whether taking such a step is worthwhile. 

Idea - research

Expression of idea

Phys product/provide 
serviceMarketing/sale ad

Business expansion



• As an alternative, the marketer may elect to rely upon the ability to keep info secret or 

confidential. This may be the only alternative if an invention is not patentable, but sometimes 

the marketer will decide that registering a patent is too expensive or not worth the time 

involved. 

• Keeping a new product dev secret may be a deliberate choice, given that a secret will be 

protected by law as long as it can be kept confidential, as opposed to a patent which usually 

has a limited life (usually 20 years max). The marketer who elects not to patent however, runs 

the risk of independent discovery by a competitor and the consequent loss of any legal 

protection. 

• Another choice is whether to register the orig design. Design registration gives a proprietor 

up to 10 years’ protection, but involves some expense. A business may therefore elect not to 

register a design, and instead choose to try and build up a reputation in the design as quickly 

as possible, which means that a passing off action can be relied upon to prevent a competitor 

from confusing consumers by imitating the design. 

• However, if a competitor sufficiently distinguished the product by other means, design 

imitation cannot be prevented. 

• The brand name given to a new product is usually extremely important. If certain criteria are 

met, a brand name can be registered as a trademark and protected indefinitely. If a business 

chooses not to register a brand name, or is unable to do so, the passing off action can be 

relied upon, although a reputation will have to be built up under that brand name. 

• Usually a new product will have to be packaged or labelled. A wide range of laws can affect 

the choice of package size or material used, and a range of laws prescribes the info which 

must be included on labels placed upon specific products. 

• Quantity and packaging decisions are regulated by laws prescribing appropriate weights and 

measures to be used, and by standards designed to prevent deception in packaging and 

confusion in the mind of the consumer between varying shapes and sizes of packages. 

• In developing a new product, the marketer must also be aware of the wide variety of laws to 

protect the quality and safety of goods. 

• Legal issues that arise in the dev process: 

o Contracts 

o Types of IP 

o Confidentiality 

o Protection 

o Presentation 

o Valuation 

o Research 

o Skills 

o Commercialisation 

o Enforcement

Price 

• An important step in marketing a new product is the pricing decision. The selling price chosen 

by a busines must usually be an independent decision, as there are provisions under the 

Comp and Consumer Act which prohibit price fixing between competitors. 

• A supplier usually cannot specify a price that must be adhered to by a distributor or retailer. 

Engaging in practices such as predatory price cutting (selling goods below cost, the purpose 

or effect of which is to substantially lessen comp) will breach the law. 

Promotion 

• A marketer needs to acquaint the community with the range of products it has avail so that 

consumers can best satisfy their needs. In addition, new desires and wants for products can 

be stimulated by ad and promo. 



• Conversely, producers already in the market have a legit interest in keeping the nature and 

qualities of their goods or services before the consumer. 

• Although the legitimacy of most ad is undisputed, some ad methods are clearly questionable. 

The advertiser must be aware of laws prohibiting misleading or deceptive conduct. An 

advertiser may make a claim which is incapable of proof or which promotes a product or 

business by falsely disparaging that of a competitor. 

• The law attempts to find a balance between the need of the consumer to be acquainted with 

products and their benefits on the one hand, and the protection of consumers and 

competitors against over-enthusiastic, unscrupulous, or misleading ad on the other hand. 

• Sometimes advertisers will use promo techniques to persuade customers to buy their 

product. Some of these techniques overstep the boundaries of fairness e.g. bait ad (ad the 

availability of goods or services that are not avail in reasonable quantities). 

• Other techniques e.g. lotteries are regulated because they have traditionally been regarded 

as a nuisance at law. Door-to-door selling, electronic messaging, and telemarketing are 

regulated because of the potential for abuse. 

• It is therefore necessary for the market to examine the extent to which the existing law allows 

such methods of promo. 

Place 

• Another way of matching the supply of products avail and consumer needs is to find the most 

efficient channels of distribution. Selling direct online is increasing in popularity, which has 

required some regulatory laws to be introduced to protect online purchasers. 

• The most efficient path to the market is not necessarily the most direct, as often it is inefficient 

for manus to sell directly to consumers. Usually producers utilise wholesalers and/or retailers 

to achieve the most efficient channel of distribution. 

• However, the fact that distributors for a product are required can create legal problems. Those 

problems are likely to arise should the manu wish to strictly define the ambit of operation of 

distributors as to the: 

o Products they sell 

o Customers they may deal with 

o Areas in which they may operate 

• In particular, a manu may require a distributor to direct all its efforts to marketing the product 

exclusively. Such arrangements may have an adverse effect upon comp, in which case the 

exclusive dealing provisions of the Comp and Consumer Act come into play. 

The competitive process 

• The Comp and Consumer Act is premised upon the fact that society’s need are best served 

by free and fair comp. Anti-competitive behaviour of various forms is prohibited by these 

laws. 

• Cooperating or colluding with competitors to entrench one’s position in the marketplace, or 

to increase market share, is likely to have legal repercussions. Arrangements between 

competitors that substantially lessen comp in the marketplace are unlawful. Certain types of 

arrangement are deemed anti-competitive and are prohibited outright e.g. market sharing 

agreements, most forms of price fixing. 

• The marketers needs to know in what circumstances cooperation with competitors will result 

in illegality. 



• If a firm has a substantial degree of market power, it must not engage in conduct that has 

the purpose or effect of substantially lessening com in a market. Such conduct is likely to be 

illegal. 

• Increasing one’s market share by merging or acquiring another firm may be unlawful if the 

result is a substantial lessening of comp in the marketplace. 

 

Intellectual Property 

• Intellectual property – the intangible creations we make using our minds 

• The thoughts we use to produce phys items can be represented in a number of ways, from 

ideas to music, computer programs, business reputation, marketing and ad campaigns. Many 

of these phys items can be owned by a person. 

• Intellectual property commences with an idea that is then produced as a form of expression, 

that is then branded and marketed through ad. 

• There are two forms of property rights: 

o The phys item property rights 

o Intangible rights 

• The forms of protection are provided under statutes and two common law legal actions. 

What is intellectual and industrial property? 

• From Article 2(8) of The Convention Establishing the World Intellectual Property Office 1967, 

intellectual property includes: 

o The rights relating to artistic, literary and scientific works 

o Performances of performing artists, phonograms and broadcasts 

o Inventions in all fields of human endeavour 

o Scientific discoveries 

o Industrial designs 

o Trademarks, service marks, and commercial names and designations 

o Protection against unfair comp 

o All other rights resulting from intellectual activity in the industrial, scientific, literary or 

artistic fields 

• Intellectual property creates proprietary interests in products. It provides legally approved 

limited monopolies that prevent others from using the same ideas etc. 

• Intellectual property law is private international law, providing the possibility for international 

protection. 

• International rights to patents are provided by the Patent Cooperation Treaty. 

• Copyright is automatic in its protection from the moment of production by the author. It is 

also an international right established by the Berne Convention for the Protection of Literary 

and Artistic Works 1886. 

• The interrelationship/overlap of copyright and design protection arises when obtaining a 

registration for a design. A line drawing is required to show the features of the shape to be 

protected. These drawings can also be protected as artistic works in copyright. The design in 

its phys form may also be considered as a sculpture for copyright protection as an artistic 

work. 



• The difficulty arises because the Designs Act protection is only for 10 years, whilst copyright 

protection lasts for the life of the author + 70 years. Thus, there is a conflict between the two 

as to how long the rights last. 

• Copyright protection will not be given to a commercially produced product. 

• Trade names are protected through: 

o Common law: the tort of passing-off 

o The Comp and Consumer Act (s18) 

o The Trade Marks Act 1995 (Cth): international registration of trade marks gives 

protection of names given through the Madrid Protocol. 

• The rights to Geo Indicators, which provides protection to products from geo regions that 

can show uniqueness in their products, gives a right to all producers to use the name for the 

region e.g. champagne. 

Intellectual property laws and their protections 

• Ideas are protected by the Patents Act, Plant Breeder’s Rights Act, and trade secrets (common 

law breach of confidence) 

• Expression of ideas are protected by the Designs and Copyright Acts 

• The product ‘get-up’ is protected by trademarks, the tort of passing-of or ACL, and the 

Copyright and Designs Act 

• Comp in the marketplace is also protected 

• It is important to understand that these laws have different: 

o Technical and prescriptive 

requirements 

o Subject matter for protection 

o Ownership rights 

o Expenses to obtain protection 

o Requirements for registration 

o Terms of protection 

o Tests for infringement 

o Geo constraints 

o International conventions 

• One product can include protection from a number of individual areas. Using more than one 

form of legis protection strengthens your product, supporting it being a long run rather than 

a short run product. 
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Protecting Inventive Ideas 

• Intellectual property – the rights attached to such things as inventions, trademarks, product 

designs, and copyright material 

 

Introduction To Patents 

• Patent – a temporary monopoly granted to a patentee in return for disclosure of an invention 

by means of a patent specification 

• The purpose of the law of patents is to protect inventive products or processes by giving the 

inventor exclusive rights over the invention for a period of time. In this way, inventors are 

given an economic incentive to use their creative talents and investors are encouraged to risk 

their capital on new ideas. 



• The protection however is limited in time, and the inventor is required to publicly disclose the 

invention. Once the period of the patent has expired, the invention becomes public property 

and anyone can then utilise it without permission from the patentee. 

• This should create an enviro in which tech progress is stimulated. An invention made public 

may suggest to other inventors further improvements or a better solution to the problem. 

• To obtain protection under the Patents Act 1990 (Cth), inventions must be registered with 

the Patent Office at IP Aus, the Cth gov agency established to grant specialised intellectual 

property rights. Once registered, the patent owner obtains a monopoly to exploit the 

invention (e.g. licencing use, selling etc). 

• From the marketers’ POV, the essential feature is that the app for registration must be made 

at an early stage in the life of the invention. If the invention is used prior to lodging a patent 

app, the inventor may lose the right to register. 

• In deciding whether to apply for a patent, the inventor must bear in mind that they are 

required to publicly disclose the invention. This is the trade-off required by the Patents Act. 

• If the inventor chooses to bypass the patent process or fails to apply for registration in time, 

legal protection for the invention may still be possible if the inventor can keep the invention 

secret. 

Types of patents 

Standard patent Innovation patent 

20 year monopoly with no extensions 

(except for certain pharm inventions) 

8 year monopoly 

Popular in industries where inventions 

are relatively cheap to imitate and 

maintaining secrecy is impossible or 

difficult 

Useful for straightforward innovations that do not 

satisfy the more stringent test of inventiveness 

Useful for inventions not expected to have a long 

commercial life 

Complicated, expensive and lengthy 

process due to the examination 

process 

Simpler, quicker and cheaper because a full 

examination is not carried out before registration 

 

Standard Patents 

Is the invention a manner of manufacture? s18(1)(a) 

• The British Statute of Monopolies (1632) referred to ‘any manner of new manu’. This includes 

any new product or process that achieves an economically useful result. 

• Manner of manu includes: 

o Methods being a process or act including industrial or technical processes (a new use of 

a previously known process, composition or material)  

o Devices being a machine or apparatus 

o Products of methods: chemical compositions or non-human living organisms provided 

they are improved or altered and not naturally occurring 

• Swiss formulation patent – new use of a known substance(s) 

 

 



National Research Development Corporation v Commissioner of Patents (1959) 102 CLR 252 

• NDRC invented a new procedure for applying known chemicals to the soil to kill weeds but 

not the crop. The chemicals, although known to science, were not known to be useful in the 

eradication of weeds. NDRC applied for a patent for the new process. 

• Any process which was capable of achieving an economically useful result in industry, 

including agriculture, was a manner of manu for the purposes of the Patents Act. The NDRC 

achieved an economically useful result in that it artificially produced land that was free from 

weeds but with the crop undamaged. 

• Although the chemicals were not new, the method of applying them to the soil to produce a 

commercially desirable result meant there was a patentable process, and not just a new use 

for an existing product. 

CCOM Pty Ltd v Jiejing Pty Ltd (1994) 122 ALR 417 

• Following the decision in the NDRC case, the Full Fed Court found that a method to assemble 

text in Chinese characters using word processing software was patentable (i.e. computer 

software is patentable). 

• Orig software is also protected by provisions of the Copyright Act 1968. 

Business method patents 

• To be a manner of manu, an invention must have a commercial or industrial app, as opposed 

to a purely artistic one. It must also be something more than a good commercial idea. There 

must be some connection with product or process dev. 

• The Patents Office rejected a patent app for a method for determining the pay-out figure for 

a ‘reverse mortgage’ where an aged person part-sells an interest in their home int return for 

a cash deposit. The Deputy Commissioner held that, to be a manner of manu, a new idea 

requires at least some material app of science or tech. 

Welcome Real-Time SA v Catuity Inc (2001) 51 IPR 327 

• Welcome held a patent for a process or method of using smart cards as part of a customer 

loyalty program. The smart card enabled the holder to access many different loyalty programs 

of different traders as well as different programs offered by the same trader. 

• Catuity introduced a similar smart card system for use on buses and cabs, and at retailers in 

Sydney. 

• The Welcome patent was valid. It produced an artificial state of affairs and was beneficial in 

a field of economic endeavour (retail trading) because it enabled many traders to use loyalty 

programs and thereby compete more effectively for business. Such comp is in turn beneficial 

to consumers. This was a phys observable effect. 

• The Catuity system infringed Welcome’s patent. The court granted an injunction and ordered 

an account of profits, but refused to make an order to deliver up the offending material 

because the material had other uses which were lawful. 

Research Affiliates LLC v Commissioner of Patents (2014) 316 ALR 135 

• Research Affiliates was the owner of patent apps for computer-implemented ‘passive and 

enhanced indexing categories of portfolio management’. The apps were rejected by the 

Commissioner of Patents on the grounds that the claims were not for a manner of manu. 



• The inventions were not patentable. The specification described the index and the 

implementation of the scheme. It used a computer to implement that scheme. However, there 

was no claimed improvement in the computer tech itself. 

• The claimed method clearly involves what may well be an inventive idea but is an abstract 

idea (which is therefore unpatentable). The specification makes it apparent that any inventive 

step arises in the creation of the index as info and as a scheme. There is no suggestion that 

any part of the inventive step lies in the computer implementation. Simply inputting code 

into a computer will not create an artificially create state of affairs. 

Product improvements 

• If the alleged invention is purely a new use for an existing product, it will not be patentable. 

This was made clear by the HC in NV Phillips Gmb v Mirabella International (1995) 183 CLR 

655. 

• However, the invention of a new process which utilises existing products, as in the NDRC case, 

is potentially patentable. This distinction can often be a fine one. 

• The distinction has recently been an issue in ‘evergreening’ of pharma patents. 

• Evergreening – where the patent holder attempts to extend the life of a pharma patent by 

claiming a monopoly for new methods of administering the pharma 

• In Arrow Pharma Ltd v Merck & Co Inc (2004) 213 ALR 182, the court ordered revocation of 

a pharma patent that announced in reality to new directions for use, rather than a new 

invention. 

Methods for treating the human body 

• s18(2) Human beings and the bio processes for their generation cannot be patented. 

According to the Patents Office Manual, this includes fetuses and fertilised ova, methods of 

in vitro fertilisation, methods to clone human beings, and ‘processes beginning with 

fertilisation and ending with birth, which are wholly bio and result in a human being’. 

• However, methods of treating the human body are generally patentable, provided they satisfy 

the usual tests, including ‘manner of manu’ (Anaesthetic Supplies Pty Ltd v Rescare Ltd, and 

Bristol-Myers Squibb Co v F H Faulding & Co Ltd (2000) 170 ALR 439). 

• While the generation of human life is expressly excluded in the Patents Act, or indirectly 

excluded as contrary to law, other life forms are not excluded. Consequently, inventions that 

involve bio products and processes, and living organisms (other than humans) are patentable. 

• The same rules apply as for all inventions. New plant varieties may be patented as well as 

obtain registration under the Plant Breeder’s Rights Act 1994. 

Apotex Pty Ltd v Sanofi-Aventis Australia Pty Ltd (2013) 103 IPR 217 

• Sanofi-Aventis is the owner of a patent for a method of preventing or treating psoriasis, which 

comprises administering the compound Leflunomide. The priority date was March 1993. 

• Apotex commenced preparations to supply generic versions of Leflunomide in 2008 as a 

treatment for arthritis. 

• The patent was valid. A method for medical treatment which is a novel and inventive 

contribution to a useful art having economic utility can be a manner of manu. The Aus parlia 

had not excluded methods of medical treatment from patentability. 



• Although exploitation of Leflunomide for the treatment of arthritis did not fall within the claim 

of the patent, it was infringement to supply a product which the supplier had reason to 

believe would be used for arthritis which was covered by the patent. 

Genes 

• It is possible to patent synthetically produced human DNA and genetic material (genes and 

gene sequences), provided it is given a definite commercial use (Kirin-Amgen Inc v Board of 

Regents of University of Washington (1995) 33 IPR 557). 

• Subsequent to the decision in D’Arcy v Myriad Genetics Inc (2015), the Fed Court held that 

claims define practical apps of gene sequences disclosed patentable subject matter. The 

claims must be directed to artificial subject matter being the result of human action, rather 

than something that exists in nature per se. 

D’Arcy v Myriad Genetics Inc (2015) 258 CLR 334 

• Myriad Genetics is the owner of a patent for methods and materials used to isolate a breast 

and ovarian cancer susceptibility gene and its use of the gene in screening methods for 

detecting a predisposition to these types of cancer. 

• The patent was invalid. It did not concern a manner of manu. The info contained in the 

isolated gene was the same as that occurring naturally within the human body. In that sense, 

the info was not ‘made’ or artificially created as is required for something to be a manner of 

manu. 

Non-patentable inventions 

• s18(2) Mathematical models, plans or schemes are not patentable, nor are discoveries of pure 

knowledge. Uncovering the laws of nature is regarded as a discovery rather than an invention. 

• Works of art or cultural creation 

• The courts have the power to reject a patent on the grounds that it would generally 

inconvenient. This was used Rolls-Royce Ltd App (1963) RPC 251 to reject a patent for a new 

take-off procedure used by to reduce noise at ground level. If a patent had been granted, it 

would have placed an intolerable burden on airport landing procedures. 

Is the invention novel? s18(1)(b)(i) 

• s18(1)(b) All patent apps are assessed for novelty against ‘the prior art base as it existed 

before the priority date’. 

• Schedule 1 The prior art base includes info included in a doc avail throughout the world in a 

specification with priority date prior to the filing of the relevant app. 

• The priority date is the date upon which the doc specifying the invention (specification) is 

lodged with the Patent Office. The effect of this is that, if each and every essential feature of 

the invention was known publicly or was accessible to the public prior to the priority date, 

the invention is said to have been anticipated (i.e. lack novelty) (s7(1)). 

• In order to determine whether the essential feature(s) of the invention are novel, the courts 

apply the ‘reverse infringement test’. This is done by asking asking whether the alleged 

anticipation would, if the patent were valid, constitute an infringement of the prior art base. 

(Meyers Taylor Pty Ltd v Vicarr Industries Ltd (1977) 137 CLR 228). 

• s7(1) An invention will not satisfy the requirement of novelty if, before the priority date, the 

invention had been disclosed: 

o In a prior patent app anywhere 


