
1. Law 
a. Jurisprudence  

i. How judges apply the law to specific cases including disputes relating to the business 
world depends in part on their philosophical approaches to law, the study of law or 
jurisprudence involves learning about different schools of legal thought and how the 
approaches to law characteristic of each school can affect judicial decision making. 

b. Natural law school  
i. According to the natural law theory, a higher or universal law exists that applies to all 

humans. Each law should reflect the principles inherent in natural law, if not then it loses 
its legitimacy and does not need to be obeyed (natural rights/human rights). It dates 
back to Aristotle (384-322 BC) who distinguished between natural law and the laws 
governing a particular nation. 

ii. The overall idea of human rights is unfortunately not a steady and agreed upon one 
c. Positivist school 

i. Positive law or national law is the written law of a given society at a particular time. It 
applies only to citizens of that nation or society and those who follow legal positivism 
believe that there can be no higher law. 

ii. According to the positivist school, there are no natural rights, rather human rights exist 
solely because of laws, if laws are not enforced anarchy will result.  

iii. The law is the law and will be obeyed until changed (In an orderly manner a legitimate 
lawmaking process) 

d. Legal v. Ethical 
i. Business decision-makers need to consider not just whether a decision is legal, but also 

where it is ethical 
ii. Ethics - the principles governing what constitutes right or wrong behavior 

e. Civil law/procedure 
i. Civil law: spells out the rights and duties that exist between persons and between 

persons and their governments, as well as the relief available when a person’s rights are 
violated. Typically, in a civil case, a private party sues another private party who has 
failed to comply with the duty. 

ii. Civil law concerns the rights and liabilities between private parties; Criminal Law 
concerns those activities that society has outlawed 

iii. Procedure for criminal trial -- government decides whether to prosecute; the defendant 
has the right to a jury trial. 

iv. In a criminal suit, the court determines the guilt, so that punishment can be given. 
v. A felony is a serious crime, with a sentence of one year or more in prison.  A 

misdemeanor is less serious, often with a sentence of less than a year. 
vi. Over 90% of Criminal Law is the state, not federal. 

f. Common law 
i. Colonial heritage has made American law based on the English legal system, which is 

still relevant in order to understand today’s legal system (judges apply common law 
when deciding cases) 

ii. After William the Conqueror conquered England in 1066 they began to unify the country 
under their rule. One of the establishments was the king’s courts or curiae Regis. 



1. Kings courts sought to establish a uniform set of customs and it evolved to become 
the common law (a body of general rules that applied throughout the entire 
English realm and later into the 13 colonies 

iii. One of the many features of the common law is that it is judge-made law. The body of 
principles and doctrines that form the common law emerged over time as judges 
decided legal controversies. 

iv. In early years common law had no places where court opinions or decisions could be 
found. By the 14th-century portions of the most important decisions from each year were 
being gathered together and record in Year Books, which became useful references for 
lawyers and judges 

v. common law doctrines and principles govern only areas not covered by statutory or 
administrative law. Courts interpret statutes and regulations. The courts in interpreting 
statutory law often rely on the common law as a guide to what the legislators intended.  

vi. The American Law Institute (ALI) has published compilations of the common law called 
Restatements of the Law, which generally summarize the common law rules followed 
by most states. There are Restatements of the Law in the areas of contracts, torts, 
agency, trusts, property, restitution, security, judgments, and conflict of laws. The 
Restatements, like other secondary sources of law, do not in themselves have the force 
of law, but they are an important source of legal analysis and opinion. Hence, judges 
often rely on them in making decisions. 

vii. Judge-made law; made up of all the decisions made by appellate courts. 
1. Two hundred years ago, almost all law was common law; the newest law is 

statutory. 
2. common law predominates in tort, Contract, and agency law; it is important in 

property and employment law. 
3. Based on stare decisis, meaning “let the decision stand” (previous decisions are 

generally upheld in similar cases.) 
4. Incorporates predictability and flexibility. 
5. Changes in common law 

a. Over time, changes in society’s norms have an effect on long-standing 
common law.  An example of this is the law that applies to bystanders in 
emergencies. 

b. Under common law, bystanders have no obligation to assist a victim in an 
emergency. 

c. Over time, courts have created exceptions, making employers obliged to help 
an employee who is suddenly stricken with an emergency situation when the 
employer is present. 

d. Some courts now hold that anyone witnessing an extreme situation or if there is 
a special relationship, such as a patient-therapist, should be required to help, 
though this is not universal. 

g. Precedent 
i. Judges had to be careful with new cases because they knew that their decisions would 

make a new law. Each interpretation became part of the law on the subject and thus 



served as a legal Precedent (a decision that furnishes an example of authority for 
deciding subsequent cases involving identical or similar legal principles or facts) 

ii. The practice of deciding new cases with reference to former decisions, or precedents, 
became a cornerstone of the English and American judicial systems. The practice 
formed a doctrine known as stare decisis, “to stand on decided cases.” 

1. Under this doctrine, judges are obligated to follow the precedents established 
within their jurisdictions (geographic area in which courts have the power to apply 
the law 

iii. Stare decisis has two aspects: 1) a court should not overturn its own precedents 
unless there is a compelling reason to do so. 2) Decisions made by a higher court are 
binding on lower courts. 

1. It helps the courts to be more efficient because, if other courts have analyzed a 
similar case, their legal reasoning and opinions can serve as guides. It also makes 
the law more stable and predictable. 

iv. precedents that must be followed within a jurisdiction are called controlling precedents. 
Controlling precedents are a type of binding authority. Binding authority is any source of 
law that a court must follow when deciding a case. Binding authorities include 
constitutions, statutes, and regulations that govern the issue being decided, as well as 
court decisions that are controlling precedents within the jurisdiction. The United States 
Supreme Court case decisions, no matter how old, remain controlling until they are 
overruled by a subsequent decision of the Supreme Court or changed by further 
legislation or a constitutional amendment. 

v. Occasionally, courts must decide cases for which no precedents exist, called cases of 
the first impression. In deciding cases of first impression, courts often look at persuasive 
authorities (legal authorities that the court may consult for guidance but that are not 
binding on the court. The court may consider precedents from other jurisdictions. 

1. The court might look at issues of fairness, social values and customs, and public 
policy (governmental policy based on widely held societal values). Today, federal 
courts can also look at unpublished opinions (those not intended for publication in 
a printed legal reporter) as sources of persuasive authority. 

h. Trial procedures/Voir Dire 
i. Beginning of trial 

1. Jury selection: a process called voir dire 
a. If both sides agree, they may waive their right to a jury 

2. Questioning - each potential juror is questioned, to uncover biases 
3. Challenges for a cause - each side can claim any juror shows significant bias 
4. Peremptory challenges - each lawyer can dismiss a limited number of jurors 

without stating a reason 
5. Jury chosen - 12 jurors and 2 alternates 

ii. Procedural rules for a trial  
1. Burden of proof 

a. The plaintiff must convince the jury that its version of the case is correct 
b. In a civil case, the proof needs to be by a preponderance of the evidence 

(meaning at least slightly more likely to be true) 



c. In a criminal case, the proof required is higher; it must be beyond a reasonable 
doubt 

2. Rules of evidence 
a. Lawyers are allowed to ask only questions that are relevant to the case 

iii. Trier of fact sees material evidence (physical objects, documents) hears testimony of 
witnesses (who provide factual evidence) and decides the outcome of the case based on 
facts; trier of fact may judge or jury 

iv. Matters of law are issues, not fact, but of law; matters of law decided only by a judge 
1. Ex) whether a statute means X or Y or one law of another to the facts 

v. Trial Motions include: Motions in limine (motion to limit evidence) voluntary non-suit or 
dismissal (drop the case) motion for compulsory non-suit or summary judgment 

vi. After summation of closing argument, a party may move for mistrial (overwhelming 
prejudice or injustice) or directed verdict (weight of evidence leads to only one 
conclusion) 

vii. Post procedure 
1. After a judgment has been entered, the losing party may appeal the decision to a 

higher court 
2. After a judgment, the winning party must have the judgment executed (carried out) 

to obtain money, property, or action ordered by the court 
3. Bottom line: a judgment is issued and enforcement of the judgment begins 

i. Supremacy of the law 
i. Supremacy Clause -- states that the constitution, federal statutes and federal treaties 

are the supreme law of the land 
1.  If there is conflict between statutes, the federal controls the issues and the state 

statute is void 
2. Even with no direct conflict, federal law will prevail if the issue is one that congress 

controls exclusively 
3. So, state law prevails only when there is no opposing federal law and no exclusive 

federal control 
ii. The Supremacy Clause and Federal Preemption 

1. Article VI of the constitution “Supreme Law of the land 
2. In case of direct conflict between state and federal law, state law is invalid 
3. Preemption: when congress chooses to act exclusively when national and state 

governments have concurrent powers 
2. Sources of Law 
a. Case Law 

i. Case Law (the doctrines and principles announced in cases), governs all areas not 
covered by statutory law or administrative law and is part of our common law tradition  

ii. finding Case Law 
1. There are two types of courts in the United States, federal courts and 

state courts. Both systems consist of several levels, or tiers, of courts. 
Trial courts, in which evidence is presented and testimony was given, are 
on the bottom tier. Decisions from a trial court can be appealed to a 
higher court, which commonly is an intermediate court of appeals or 



appellate court. Decisions from these intermediate courts of appeals may 
be appealed to an even higher court, such as a state supreme court or 
the United States Supreme Court. 

2. Decisions from state trial courts are typically filed in the office of the clerk 
of the court, where the decisions are available for public inspection. 

3. State court opinions appear in regional units of the West’s National 
Reporter System, published by Thomson Reuters. Most lawyers and 
libraries have these reporters because they report cases more quickly 
and are distributed more widely than the state-published reporters. In 
fact, many states have eliminated their own reporters in favor of the 
National Reporter System. 

4. After appellate decisions have been published, they are normally 
referred to (cited) by the name of the case and the volume, name, and 
page number of the reporter(s) in which the opinion can be found. The 
citation first lists the state’s official reporter (if different from the National 
Reporter System), then the National Reporter, and then any other 
selected reporter. (Citing a reporter by volume number, name, and page 
number, in that order, is common to all citations. 
a. Note that some states have adopted a “public domain citation 

system” that uses a somewhat different format for the citation. 
5. Federal district court decisions are published unofficially in the Federal 

Supplement. opinions from the circuit courts of appeals (reviewing 
courts) are reported unofficially in the Federal Reporter 

6. Many court opinions that are not yet published or that are not intended 
for publication can be accessed through Thomson Reuters Westlaw, an 
online legal database. 

iii. how to read and understand Case Law 
1. The decisions made by the courts establish the boundaries of the law as 

it applies to almost all Business Relationships. It thus is essential that 
businesspersons know how to read and understand Case Law. 

b. Due Process 
i. Fifth Amendment prohibits federal government from depriving “no person shall be… 

deprived of life, liberty, or property without due process of law; nor shall private property 
be taken for public use, without just compensation” 

ii. Due process - procedures to ensure fairness must be followed 
1. Known as the due process clause 
2. Applied to states though fourteenth amendment by the process of incorporation 
3. Procedural due process -- the government must go through procedures is in 

proportion to what the government is trying to take from the person 
4. The Takings Clause -- when the government takes private property of public use, ti 

must pay a fair price 
5. Substantive due process -- some rights (voting, speech, travel, privacy) are so 

fundamental that the government may not take them at all  


