
Nature of contracts 
➔ Overview of contract law 

◆ Sources of Contract Law. 
● Common Law for all contracts except sales and leases. 
● Sale and lease contracts - Uniform Commercial Code (UCC). 

◆ A contract is a: 
● Promise or set of promises, 
● For breach of which, 
● The law provides a remedy, or 
● The performance of which the law in some way recognizes as a 

duty. 
◆ Objective Theory of Contacts. Circumstances to determine intent of 

parties 
➔ Elements of a contract 

◆ (1) agreement (2) between competent parties (3) based on genuine 
assent (offer and acceptance) of the parties that is (4) supported by 
consideration, (5) made for a lawful purpose, and (6) in the form required 
by law, if any 

◆ Agreement (offer and acceptance) 
● One party must make a valid offer, and the other party must accept 

it (mutual assent) 
◆ Consideration 

● There has to be bargaining that leads to an exchange between the 
parties 

◆ Contractual capacity 
● The parties must be adults of sound mind 

◆ Defense: 
● Legality 

○ The contract must be for a lawful purpose 
● Genuineness of assent 
● Form 

➔ The purpose of a contract 
◆ Contracts exist to make business matters more predictable 
◆ Judicial activism vs. judicial restraint 

● Judicial restraint makes the law less flexible but more predictable 
● Judicial activism makes the law more flexible but less predictable 

➔ Development of Contract Law 
◆ Common law once required all contracts to be in writing, with a seal 

affixed. 



◆ Later, some payment was required before a contract could be enforced. 
◆ Mutual promises became enforceable in the 1600’s. 
◆ By the 1900’s, courts began to consider the fairness of contracts before 

enforcing them. 
➔ Definition of a contract 

◆ 1.  Contract defined:  “a promise or a set of promises for the breach of 
which the law gives a remedy, or the performance of which the law in 
some way recognizes as a duty” 

◆ 2.  Promise defined:  “a manifestation of intention to act or refrain from 
acting in a specified way, so made as to justify [the person to whom a 
promise is made] in understanding that a commitment has been made” 

 

◆ Bilateral and Unilateral contracts 
● Bilateral: both parties make a promise (to do something) to each 

other. 
● Unilateral: one party makes a promise to the other that the other 

party can accept only by doing something specific. (e.g.: punch 
cards) 

◆ Express and Implied Contracts 
● Express: the two parties to the contract explicitly state all of the 

important terms of their agreement. 
● Implied: the words and conduct of the parties indicate that the 

parties intended to make an agreement. 
○ Usually used as a remedy 

◆ Executory and Executed Contracts 
● Executory: when one or more parties has not fulfilled its obligations 

under the contract. 
● Executed:  when all parties to the contract have fulfilled their 

obligations under the contract. 



◆ Valid, Unenforceable, Voidable, and Void Agreements 
● Valid:  satisfies the law’s requirements. 
● Unenforceable: when the parties intend to form a valid bargain but 

some rule of law prevents enforcement. 
● Voidable: when the law permits one party to terminate the 

agreement. 
● Void: one that neither party can enforce, usually because the 

purpose is illegal or one of the parties had no legal authority. 
➔ Contract enforceability 

◆ Valid 
● Elements: agreement, consideration, contractual capacity, and 

legality 
◆ Void: 

● No contract 
◆ Voidable (unenforceable) 

● Valid contract can be avoided or rescinded 
➔ Non-contract obligations 

◆ Sometimes the law enforces an obligation to pay for certain losses or 
benefits even in the absence of mutual agreement and exchange of value 

● Quasi-contract theory 
● Promissory estoppel 

○ Hamer v Sidway 
➔ Sources of contract law 

◆ Common Law 
◆ Uniform Commercial Code 

● UCC Article 2 governs the sale of goods.  “Goods” means anything 
moveable, except for money, securities, and certain legal rights. 

● In a mixed contract, Article 2 governs only if the primary purpose 
was the sale of goods. 

◆ Restatement (Second) of Contracts 



 

Offer, acceptance, consideration 
➔ Contractual elements 

◆ Mutual assent 
● Manifestation of mutual assent 
● 1. Assent: each party must make a promise, being to perform, or to 

perform an act or an act of forbearance 
○ A. bilateral contract: an exchange of one promise for another 
○ B. unilateral contract: an exchange of a promise for either an 

act of a forbearance to act 
➔ Liquidated damages 

◆ A liquidated damages clause, is a provision stating in advance how much 
a party must pay it if it breaches. 

◆ A court will generally enforce a liquidated damages clause if : 
● (1) at the time of creating the contract it was very difficult to 

estimate actual damages, and 
● (2) the liquidated amount is reasonable. 
● (3) it is not a penalty 

➔ Liquidated damages provisions 
◆ Liquidated Damages. 

● A contract provides a specific amount to be paid as damages in the 
event of future default or breach of contract. 

◆ Penalties. 
● Specify a certain amount to be paid in the event of a default or 

breach  of contract and are designed to penalize the breaching 
party. 

➔ Termination agency 



◆ There are five basic ways an agency relationship is terminated by the 
parties: 

● By completion of the agreed term. 
● By completion of the agreed purpose. 
● Mutual agreement, no matter what the previous agreement was. 
● In an agency at will, either party can terminate at any time, for any 

reason. 
● Wrongful termination – either party can terminate the relationship, 

but the wrongful party may have to pay damages. 
◆ Termination or an agency 

● By operation of law 
● Death of either party 
● Insanity of either party 
● Bankruptcy of the principal 
● Impossibility 

○ Loss or destruction of subject matter 
○ Loss of required qualification 
○ Change in the law 

➔ Effect of termination 
◆ Termination of the agency ends the agent’s power to act on behalf of the 

principal. 
◆ Principal’s duty to reimburse expenses of the agent ends with the end of 

the agency. 
◆ Confidential information remains confidential and unusable, even after the 

end of the agency. 
➔ Notification of termination 

◆ Termination of agency ends agent’s actual authority. 
◆ If notice is not given, the agent may still have apparent authority (sales 

examples). 
◆ Notice must be given to 

● Parties who have dealt with the agent (direct) 
● Parties who have knowledge of agency (direct or constructive) 
● Parties who have no knowledge – principal may need to give 

constructive notice if the agent has had written authority. 
➔ Promissory Estoppel 

◆ A court may apply doctrine of promissory estoppel when one party relies 
upon another party’s promise to his or her detriment (detrimental reliance), 
but there’s no contract 

● Court will force promisor to fulfill promise or pay compensation 

 



➔ Estoppel and ratification defined 
◆ Estoppel 

● No one may claim that a person was not his agent, if he knew that 
others thought the person was acting on his behalf, and he failed to 
correct their belief. 

◆ Ratification 
● If a person accepts the benefit of an unauthorized transaction or 

fails to repudiate it, then he is as bound by the act as if he had 
originally authorized it.  

➔ Estoppel and ratification distinguished 
◆ Estoppel and ratification are easy to confuse. 

● Ratification applies when the principal accepts the benefits of the 
contract. 

● Estoppel applies when the principal does not want the benefit of the 
contract, but delays in telling the innocent third party of the mistake. 

➔ Good Faith 
◆ The Restatement (Second) of Contracts §205 states: “Every contract 

imposes upon each party a duty of good faith and fair dealings in its 
performance and its enforcement.” 

Capacity and legality 
Couldn't find, look up on net 

Defenses to enforcement of contracts 
➔ Law and equity 

◆ The restitution interest is designed to return to the injured party a benefit 
that he has conferred on the party, which would be unjust to leave with 
that person. 

◆ Restitution in Cases of a Valid Contract 

Theory Key Concept Remedy 

Contract Voluntary agreement Enforce promise 

Quasi-Contract Unjust enrichment Reasonable value of 
services 

Promissory Estoppel Foreseeable reliance Enforce promise or recover 
reliance losses 


