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Delegated Legislation 

Nature of Delegated Legislation 

Principles 

 Delegated legislation is a legislative rule made by an executive agency pursuant to an authority delegated by 

the legislature. 

 The authority to make subordinate laws is usually contained in a section towards the end of a statute,  

delegating power to the Govenor-General, a governor, a minister or a statutory authority to make rules to 

supplement the Act 

o Forms: Regulation Rule By-law (eg local council or university) Ordinance 

o (possibily) Order, direction, notice, plan, proclamation and declaration  

Validity 

Tests 

 Legislation may be inconsistent with the parent Act (other in conflict with other Acts), and therefore invalid, 

where it: 

1. Supplements rather than complements the Act: Shanahan v Scott (1957) 

2. Prohibits an activity where power is only given to regulate: Foley v Padley (1984) 

3. Specifies the end to be achieved, where power has only been given to specify the means: Paul v 

Munday (1976) 

 Legislation may also be invalid where: 

4. It is unreasonable: Minister for Primary Industries and Energy v Austral Fisheries Pty Ltd (1993) 

5. It is not reasonably proportional to the partent Act: South Australia v Tanner (1989) 

Wording 

 The form of words used to confer power to make subordinate rules is an element of ascertaining the scope 

of the power: Foley v Padley (1984) 

Procedural Requirements 

 Delegated legislation must also comply with procedural requirements, or it will not commence operation: 

Golden-Brown v hunt (1972) 

1 Complement/Supplement Distinction 

Rule 

 Regulations can complement but not supplement the parent Act: Shanahan v Scott (1957) 

Principles 

Common wording of the power to make delegated legislation 

 Often conferred in general terms as a power to make rules that are ‘necessary or convenient’ for giving 
effect to the primary Act, or for the ‘carrying out or giving effect to the Act’ or ‘for the purposes mentioned 
in this Act’, ‘with respect to’ or for ‘the food rule and government’ of an area. 

General principles 

 A power in those terms is nevertheless limited in scope to making regulations that are ancillary or incidental 

to administering the Act: Morton v Union Steamship Co of NZ (1951) 

CAses 

Shanahan v Scott(1957) 

Facts 

 A Vic Act authorized egg producers in Vic to establish an Egg Board, in which all eggs products in Vic would 

be vested, to be marketed and sold by the board. 

 S 43(1) provided that the Governor could make regulations ‘necessary or expedient for the administration of 

the Act, or for carrying out the objects of the Act.’ 
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 Governor made reg 44, which made it an offence to place eggs in cold storage without the consent of the 

board. 

 The evident purpose of reg 44 was the prevent eggs produced in NSW being sold in Vic (because Vic had no 

control over NSW eggs, and therefore NSW egg producers couldn’t ask for their consent to cold store) 
 

Held 

 HC held reg 44 was invalid. 

 The power in s 43(1) will authorize the provision of subsidiary means of carrying into effect what is enacted 

in the statute itself and will cover what is incidental to the execution of its specific provisions. 

 But such a power will not support attempts to widen the purposes of the Act, to add new and different 

means of carrying them out or to depart from/vary the purposes of Act. 

 The regulation extends to eggs with which the board can have nothing to do with…reg 44 means much more 
than an elaboration, a filling in or a fulfilment of the plan or purpose which the main provisions of the Act 

have laid down 

 An attempt has been made to add to the general conception of the legislation and to extend it into a further 

field of regulation, namely that of the use, handling or disposition of eggs independent of the board’s 
marketing of the eggs vested in or otherwise acquired by the board. 

2 Regulate/Prohibit Distinction 

Principles 

 A power to ‘regulate’ an activity is presumptively narrower in scope than a power to ‘prohibit’ that activity: 
Foley v Padley (1984) 

o A power to regulate an activity may include a power to prohibit part of an activity subject to 

discretionary dispensation: O’Connell v Nixon (2007) 

 The form of words used to confer power to make subordinate rules is an element of ascertaining the scope 

of the power: Foley v Padley (1984) 

 A statutory provision will not be construed as interfering with the liberty of the individual unless an intention 

to do so clearly appears: Foley v Padley (1984) 

o Where the legislature confers a power to another to make a by-law ‘regulating, controlling or 
prohibiting’ they have affectively decided that the party making the by-law is open to determine 

whether liberty should be interfered with: Foley v Padley (1984) 

Cases 

Foley v Padley (1984) 

Facts 

 Rundle Street Mall Act s 11(1)(a) provided that council could make by-laws ‘regulating, controlling or 
prohibiting any activity in the mall or any activity in the vicinity of the Mall that is, in the opinion of the 

Council, likely to affect the use or enjoyment of the Mall.’ 
 Council made by-law providing ‘no person shall give out or distribute anything in the Mall or in a public place 

adjacent to the matt to any bystander or passer-by without permission of the council. 

Held 

 HC held by-law valid. 

 Council had passed a resolution expressing that it held the opinion required by s 11(1)(a). Nothing to suggest 

opinion was not made in good faith/honestly held. 

 Opinion is not one which no reasonable person could have made. 

 P argued that ‘by-stander’ or ‘passerby’ included friends giving things to one another etc (wide), court said 

NO, the use of these terms define the relationship between the parties such that it applies to people 

distributing articles to members of the public who are unconnected to them. 

 P argued that a statutory provision will not be construed as interfering with the liberty of the individual 

unless an intention to do so clearly appears (correct) & this by law restrict freedom of communication. 

o The legislature has left it to the Council to decide whether it should regulate, control or prohibit an 

activity if, in the opinion of the Council, it is likely to affect the use or enjoyment of the Mall, even if 
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the regulation, control or prohibition will to some extent limit the freedom of speech or 

communication of those engaging in the activity.  

o It has been left to the Council, and not to the courts, to weigh the need to respect the freedom of 

speech and communication against the desirability of protecting other users of the Mall from an 

activity which may adversely affect their use or enjoyment of it.  

o In the end, the question for the courts is simply whether the Council could reasonably have formed 

the opinion that the activity is likely to affect the use or enjoyment of the Mall. In my opinion the 

Council could reasonably have formed that opinion in the present case. 

3 Means/Ends Distinction 

Rule 

 A power to make rules specifying the means to an end, is not a power to specify (or create) the end to be 

achieved: Paull v Munday (1976) 

 A power to do one thing cannot be validly exercised by doing something different, even if the effect of what 

is done is the same as that which would have resulted from doing what was permitted: Paull v Munday 

(1976) 

Cases 

Paull v Munday (1976) 

Facts 

 Health Act provided that the Governor could make regulations ‘for or with respect to…regulating or 
controlling or prohibiting the emission of air impurities from fuel burning equipment or any air impurity 

source’. 
 Gov made reg 7 providing ‘no person shall light, maintain or permit to burn any open fire on any land or 

premises without the written approval of the Local Board of Health. 

Held 

 Regulation invalid 

 A regulation is validly made under s 94C if it is made for or with respect to any of the matters specified in 

that section; it is not valid if it is made for or with respect to other matters, even if its practical consequence 

is the same as that of a regulation for or with respect to the specified matters. 

 A regulation cannot be upheld within a power simply because it appears to have no wider practical effect 

than a valid regulation would have 

 No doubt the general purpose for which it was intended that regulations should be made under s 94C was to 

reduce the level of pollution in the air, but the legislature has not given power to make regulations for that 

purpose; rather it has stated, with particularity, the matters for or with respect to which regulations have 

been made 

 If it had been intended that the Gov have power to prohibit lighting open fires…it would have been very easy 

to insert appropriate words in that section 

4 Unreasonableness 

Rules 

 Subordinate legislation may be unreasonable where it is ‘capricious and irrational, such that no reasonable 
person could have ever devised it’: Minsiter for Primary Industries and Energy v Austral Fisheries (1993) 

 Delegated legislation may be declared invalid on the ground of unreasonableness if it leads to manifest 

arbitrariness, injustice or partiality’: Minsiter for Primary Industries and Energy v Austral Fisheries (1993) 

Principles 

 Courts reluctant to apply, has been overshadowed by the more recent development of ‘reasonable 
proportionality’ test. 
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5 Reasonable Proportionality 

Rules 

 For the delegated legislation to be invalid on the basis that it is not reasonably proportional to its source of 

authority (‘parent act’), it must have gone beyond any restraint which could reasonably be adopted for the 
prescribed purpose: South Australia v Tanner (1989) 

o The starting point is to determine the ‘true nature and purpose of the regulation-making power’: 
South Australia v Tanner (1989) 

o Then look at whether the regulation is so lacking in proportionality as to not be an exercise of that 

power (ie to look at whether it has gone beyond any restraint which could reasonably be adopted 

for the prescribed purpose): South Australia v Tanner (1989) 

Principles 

 Can be applied in relation to purposive powers only: South Australia v Tanner (1989); Vanstone 

o Eg of purposive power is to prevent pollution, eg of non-purposive is to regulate an activity or 

subject matter such as ‘construction of buildings’ or ‘storage of eggs’ 
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Delegation of Decision-Making Power 

Authorised Decision Makers 

Rule 

 If a person makes delegated legislation and they have not been nominated in the legislation as being 

authorized to do so, the legislation may be invalid: Re Reference (1979) 

o Legislation, in conferring power to make a decision, will invariably nominate the person authorized 

to exercise that power. 

Principles 

 In modern reality, it is seldom practical for the principle nominated in legislation to personally make all 

decisions, the law has developed accordingly.   

Categories of authorized decision-making 

 Principal 

o Person nominated in the legislation as the authorized decision-maker 

o Principal retains authority to make decisions, even where the power to do so has been delegated to 

other officers: Acts Interpretation Act 1901 s 34AB(d) 

 Delegate 

o Person or officer to whom a power of function has been delegated, by written instrument signed by 

the principal, pursuant to an authority conferred by legislation. 

o The delegate’s level of authority will be set out in the legislation 

 Agent 

o In limited circumstances a person may act as an agent to make decisions on behalf of a principle or 

delegate 

o Generally this will be allowed where there is a ‘practical administrative necessity’: Re Reference 

(1979) 

o Where the authority is not delegable, but the authority could not have been expected to have 

exercised it personally in the multitude of instances when its exercise would be required, it has been 

held that some classes of acts done by other for and on behalf of the authority should be treated as 

though they were the acts of the authority: Carltona v Commissioners of Works (1943) 

 Administrative Assistant 

o A designated decision-maker can obtain assistance from others, for example, to conduct research, 

interview someone, prepare a briefing paper or to notify a decision to those affected. 

o The administrative assistant does not need to be authorized formally or to act under delegation: 

Secretary, Dept Social Security v Alvaro (1994) 
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Reasons for Decisions : Summary 

Rules 

 Reasons for decisions may be obtained under s 13 ADJR Act  and s 28 AAT ACT 

Choosing between Acts 

 First, consider whether reasons can be sought under s 28 AAT Act 

1. Determine which Act gave the decision maker power to make the decision that for which reasons 

have been requested 

2. Determine whether this Act expressly confers a right of review of the decision in the AAT 

3. If yes, reasons can be sought under s 28 AAT (s 25AAT) 

 If no, reasons can be sought under s 13 ADJR 

1. Note, cannot go to ADJR where there is a right to reasons in AAT: s 13(11) ADJR 

ADJR Act s 13 

Criteria for requesting reasons 

 Reasons can only be requested under the ADJR Act where: s 13(1) ADJR 

1. There is a decision to which the ADJR Act applies; and 

2. The person is entitled to commence proceedings 

Test overleaf 

Circumstances where reasons unavailable 

 No right to reasons if: 

o Reasons have already been given or the person has the right to a statement of reasons under s 28 

AAT: s 13(11) ADJR 

o DM may refuse based on timing of request: s 13(5) ADJR 

AAT Act s 28 

Criteria for requesting reasons 

 Reasons can be requested under the AAT Act where: s 28(1) AAT Act 

1. The decision is reviewable under the AAT Act; and 

 That is, the relevant Act must provide that there is a right to review of decisions in the 

Tribunal: s25(1) AAT Act 

2. The person has standing 

 That is, the person’s interest must be affected: s27(1) AAT Act 

 Note: Application can be made on behalf of a person whose interests are affected: 

s27(1) AAT Act 

Test overleaf 

Circumstances where reasons unavailable 

 The decision-maker need not provide the statement if reasons for the decision have already been given in 

writing: s 28(4); (1A) 

 Information must not be disclosed if a relevant certificate has been issued by the AG: s 28(3) 

Common Law 

 No duty at common law that requires administrative decision-makers to provide reasons for their decisions, 

but such a duty may arise in ‘special’ or ‘exceptional’ circumstances: Osmond (1986) 

o Circumstances include: 

 Where the statute empowered the tribunal to exercise power in the nature of a judicial 

function (quasi-judicial): Sherlock v Lloyd (2010) 

 Where, absent reasons, a right of appeal would be frustrated: Sherlock v Lloyd (2010) 

 Procedural fairness/natural justice required that reasons be given: Osmond (1986) 
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Reasons for Decisions: ADJR Act s 13 

Criteria for requesting reasons 

 Reasons can only be requested under the ADJR Act where: s 13(1) ADJR 

1. There is a decision to which the ADJR Act applies; and 

2. The person is entitled to commence proceedings. 

1 Decision to which this act applies 

Test 

 A ‘decision to which the ADJR Act applies’ is a: s 3(1) ADJR 

o Decision; 

o Of an administrative character; 

o Made under an enactment. 

Decision 

 Must be final or operative and determinative: Bond (1990) 

o Conclusions reached along the way not enough (unless statute says otherwise) 

 Must be substantive not procedural: Bond (1990) 

 Provision for the particular decision must be made under statute: Bond (1990) 

 Conduct is administrative activity preceding a decision that reveals a flawed administrative process 

 Making of report or recommendation is a decision where: s3(3) ADJR 

o It is specifically required by the enactment; and 

o Condition precedent to the decision 

 Decision includes the things listed in s3(2) 

o making, suspending, revoking or refusing to make an order or determination; 

o giving, suspending, revoking or refusing to give a certificate, direction, approval, consent or 

permission; 

o issuing, suspending, revoking or refusing to issue a licence, authority or other instrument; 

o imposing a condition or restriction; 

o making a declaration, demand or requirement; 

o retaining, or refusing to deliver up, an article; or 

o doing or refusing to do any other act or thing. 

 

Of an administrative character 

 Decision will be of an administrative character where it is not of a legislative or judicial character: Tang 

(2005) 

 A decision to make a legislative instrument is not of an administrative character: s 3(1) ADJR 

 Factors: Roche (2007) 

o Whether the decisions determined rules of general application or whether there was an application 

of rules to particular cases 

o Whether there was Parliamentary control of the decision 

o Whether there was public notification/consultation 

o Whether there were broad policy considerations imposed 

o Whether provision exists for merits review 

 Generally, decisions of government bodies and officials exercising statutory powers in pursuit of executive 

functions of government will be decisions of an administrative character 

 

Made under an enactment 

 An enactment is a Cth Act and an instrument (including rules, regulations and by-laws) made under such an 

Act: s 3(1) ADJR 

o Instruments must be: Chittick (1984) 

 Made ‘under’ an Act (see below) 
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 A document under which decisions of an administrative character can be made 

 A document that has the capacity to affect legal rights and obligations. 

 Made under an enactment 

o In pursuance of or under the authority of:Evans (1981) cited in Chittick (1984)) 

o Derives from the enactment the capacity to affect legal rights and obligations: Tang (2005) 

o Takes its legal force and effect from the statute: Tang (2005) 

NB: If a decision is made under a contract or executive power it will not be ‘made under an enactment’ 

2 The person is entitled to commence proceedings 

Test 

 Proceedings can be commenced under the ADJR where the applicant is ‘a person who is aggrieved’ by a 
reviewable decision or conduct: s 5(applications for review of decisions) s 6(applications for review of 

conduct relating to decisions) 

Person Aggrieved 

 A person aggrieved is ‘a person whose interests are adversely affected by the decision’: s3(4) ADJR 

 A person is aggrieved where they can show that they will suffer a grievance as a result of the decision that is 

greater than an ordinary member of the public: Tooheys v Minister for Business and Consumer Affairs (1981); 

Marine Engineers (1986) 

 Effect of the decision should be clear and imminent not indirect or fanciful: Marine Engineers (1986) 

 The person does not need to show that they have a legal interest that will be affected: Tooheys (1981) 
o In some cases grievance will be shown where the decision directly affects the person’s existing or 

future legal rights: Tooheys (1981) 

Common law Principles 

Test 

 In order to have standing, the plaintiff must have a special interest in the subject matter of the action: ACF 

(1980); Onus v Alcoa (1981) 

 

‘Special Interest’ 
 The applicant will have a special interest in the subject matter of the action where:  

o They have been affected to a substantially greater degree than other manners of the public: Onus v 

Alcoa (1981) 

o They have been affected in a significantly different manner than other manners of the public: Onus v 

Alcoa (1981) 

o They will gain an advantage if the application succeeds that is greater than the advantage that would 

be conferred on an ordinary member of the public (other than satisfaction of righting a wrong, 

upholding a principle or winning a contest): ACF (1980); Onus v Alcoa (1981) 

o They will suffer some disadvantage if the action fails (other than sense of grievance): ACF (1980) 

o Success in the action would relieve them of a detriment or disadvantage that is not common to 

ordinary members of the public: Onus v Alcoa (1981) 

Intellectual/Emotional Concerns 

 However, an interest, for present purposes, does not mean a mere intellectual or emotional concern: ACF 

(1980) 

Public Rights/Duties 

 Applicant will not have standing to sue to prevent the violation of a public right or to enforce the 

performance of a public duty generally: ACF (1980) 

 A belief that the law generally, or a particular law, should be observed, or that conduct of a particular kind 

should be prevented, does not suffice to give standing: ACF (1980) 

Organisations 

 Organisation will not have standing to sue to prevent the violation of a public right or to enforce the 

performance of a public duty generally, merely because it is endeavouring to achieve its objects and uphold 

the values which it was formed to promote. 
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 An organisation does not acquire standing because some of its members possess it. 

Classes 

 It is not necessary to show that the P is uniquely affected; there may be some others whose interests may be 

affected in like manner.  This will be the case where the statute protects the interests of a class. 

  


