
IFRAC 
• Issue (use as a subheading)

• Facts (in Con law these can include clauses within legislation as well as material facts) 

• Rule(s) (cite the relevant section of the constitution, caselaw (might be conflicting judicial 

opinion) and legal doctrine)

• Application (of rule(s) to facts)

• Conclusion (explain the most ‘probable’ or ‘likely’ outcome)   


Structuring:   

- Underlined or highlighted subheadings (using a relevant issue as the subheading for each new 
section of answer); 


- Underlined or highlighted section numbers when referring to sections of the Constitution

- Underlined or highlighted case names when referring to common law.	

CHARACTERISATION  
Characterisation is the process of determining whether a Commonwealth law comes within the 
scope of the legislative powers conferred upon the Commonwealth Parliament by the 
Constitution: Richardson v Forestry Commission (Lemonthyme and Southern Forests Case) 
(1988). The question is whether the law relates to the subject matter or purpose of these head of 
power. This questions can be divided into two septette questions: (1) What is the scope of the 
power; and (2) Is the law in truth a law with respect to the subject matter of the power. The 
primary question whether a law is one with respect to a legislative power granted to the 
Commonwealth by the Constitution is answered by ascertaining its substantive or direct legal 
operation, that is, by determining the rights, duties, obligations, powers and privileges which it 
creates: Fairfax. Dual characterisation of a legislation is fine (Fairfax v Federal Commissioner of 
taxation). The HCA has divided most heads of power as either a subject matter power or purpose 
power. Commissioner of Taxation (Cth)


Subject Matter Power  

For heads of power declared as subject matter powers, it must be demonstrated that there is a 
sufficient connection between the law and a head of power (Lansell v Lansell (1964); 
Nationalisation of the Banks Case and Murphyores (1976): TEST - If it’s a subject matter power, 
does the Cth Act have a sufficient connection to the subject matter? ; Kitto J in Fairfax “Is it in real 
substance a law upon, “with respect to”, one or more of the enumerated subjects”) ). 




However, this requirement does not mean that the connection must be close. Rather, it means 
only that the connection must not be so insubstantial, tenuous or distant that it cannot be 
regarded as a law with respect to the relevant head of power: Melbourne City Council v 
Commonwealth (State Banking Case). The courts will examine the purpose of the power to see if 
there is connexion with the law (ANA v Cth). The High Court may also consider the practical effect 
or operation of a law: Commonwealth v Tasmania (Tasmanian Dam Case) (1983)


1. What five steps did the Court follow in Grain Pool of WA v Cth when characterising a 
subject matter power?  

- The five steps followed were:  

- First the constitutional text is to be construed with all the generality which the words used 
admit.   

- Secondly, the character of the law in question must be determined by reference to the 
rights, powers and liabilities, duties and privilege it creates  

- Thirdly, the practical as well as the legal operation of the law must be examined to 
determine if there is a sufficient connection between the law and the head of power  

- Fourthly, doesn’t matter if there are dual characteristics  

- Finally if a sufficient connection does exist…  

- The ulterior motive of the legislature, or the purpose or the indirect consequences which it 
seeks to achieve, either economic or social, are irrelevant: South Australia v Commonwealth 
(First Uniform Tax Case)  

Purposive Power  

For heads of power  described as purpose powers, the courts have applied a proportionality test to 
determine whether the law in question is reasonably appropriate and adapted to the purpose of the 
power (see Tasmanian Dam Case; Polyukovich v Cth). Where a grant of Commonwealth 
legislative power involves the notion of purpose or object, or an incidental power, special 
considerations apply to the characterisation process. The defence power (Constitution, s 51(vi)) 
and the ‘implementation of a treaty’ aspect of the external affairs power (s 51(xxix) are both 
defined by the Constitution in terms of purpose rather than subject matter. When characterising a 
law to determine whether it is one with respect to a purposive legislative power, the Court looks 
not only to its direct legal operation but also to its purposes or object: Richardson v Forestry 
Commission (Lemonthyme and Southern Forests Case) (1988) 


IMPLIED INCIDENTAL POWER 

The Subject Matter is extended in scope by the Cth express incidental power under s51(39), which 
allows the Court to legislate on matters incidental to any head of power.  



In addition, the courts have recognised an implied incidental power held by each power in s51, 
which allows the Parliament to legislate on matters which although not mention, would render the 
purpose of the power ineffective (D’Emden v Pedder).  

The	difference	between	the	express	and	implied	incidental	power	is	that	the	
implied	incidental	power	from	D’Emden	v	Pedder	(1904)	is	used	to	interpret	
the	head	of	power	and	the	express	incidental	power	(s.	51	(xxxix)	is	used	to	
interpret	an	executive	exercise	of	power	under	the	head	of	power.		

For a Commonwealth law to come within the scope of the incidental reach of a power there must 
be a relevant and sufficient connection with the subject matter of that power. In determining 
whether such a connection exists, the courts have regard to the purpose of the legislative 
provision and the reasonableness of the connection between the law and the subject matter of 
the power: Nationwide News Pty Ltd v Wills (1992) 177 CLR 1, Mason CJ at 27-28. Even if the 
purpose of a law is to achieve an end within a substantive power, it will not fall within the scope of 
what is incidental to that power unless it is considered by the court to be reasonably 
proportionate or reasonably and appropriately adapted to the pursuit of that end:  Nationwide 
News Pty Ltd v Wills (1992) 177 CLR 1, Mason CJ at 30-31; Davis v Commonwealth (1988) 166 
CLR 79, Mason CJ, Deane and Gaudron JJ at 100. In determining whether the requirement of 
reasonable proportionality is satisfied, the court will ascertain whether, and to what extent, the law 
goes beyond what is ‘reasonably necessary’ or ‘conceivably desirable’ for the achievement of the 
legislative object sought to be obtained. In doing so, the court will ascertain whether the law 
causes adverse consequences unrelated to the achievement of that object and, in particular, 
whether those adverse consequences result in the infringement of fundamental values traditionally 
protected by the law, such as freedom of expression. 


Scope of Power 

• Where the Commonwealth Parliament possesses power to make a law in relation to an 
activity, it may prohibit that activity absolutely or permit it conditionally. In Murphyores Inc 
Pty Ltd v Commonwealth (1976) 136 CLR 1, regulations made by a Commonwealth 
minister prohibited the export of specified minerals from Australia without ministerial 
approval. In deciding whether to approve export of the minerals, the Commonwealth 
Minister proposed to take into account a report investigating the environmental aspects 
of their mining. The High Court held that, as the Commonwealth was permitted by the 
Constitution, s 51(i), to absolutely prohibit the export of the minerals, a law which relaxed 
the prohibition was necessarily one within the Commonwealth's legislative power. The 
Minister could, therefore, consider an environmental report for the purpose of deciding 
whether to relax the prohibition, even though the report considered matters extraneous 
to the subject of the grant of power pursuant to which the Commonwealth imposed the 
prohibition.  

• Conditions or criteria laid down by the Parliament which authorise an otherwise 
prohibited activity need have no relevance to the subject matter of the Commonwealth's 



legislative power pursuant to which the prohibition was imposed. In Herald & Weekly 
Times Ltd v Commonwealth (1966) 115 CLR 418, Kitto J said: 

▪ A law which qualifies an existing statutory power to relax a prohibition 
is necessarily a law with respect to the subject of the prohibition. Even 
if the qualification gives it the additional character of a law upon some 
other topic — even, indeed, if that other topic be not a subject of 
federal legislative power — it is still a law with respect to the subject of 
the prohibition, and is valid if that subject be within federal power.  

• A law upon a subject matter within Commonwealth legislative power does not cease to 
be valid because it either touches or affects a subject outside Commonwealth legislative 
power or because it can also be characterised as a law upon a subject outside 
Commonwealth legislative power.  

• A Commonwealth law need not relate exclusively to an enumerated grant of legislative 
power: Actors & Announcers Equity Association of Australia v Fontana Films Pty Ltd 
(1982) 150 CLR 169, Stephen J at 192. 

• Where a Commonwealth law bears several characters, it is fruitless to attempt to 
characterise it as relating to one subject to the exclusion of all others Actors & 
Announcers Equity Association of Australia v Fontana Films Pty Ltd (1982) 150 CLR 
169, Stephen J at 192; Commonwealth v Tasmania (Tasmanian Dam Case) (1983) 158 
CLR 1, Murphy J at 180. 

• Provided that the law can fairly be characterised as one with respect to a 
Commonwealth grant of legislative power, it is irrelevant that it may also be 
characterised as one with respect to a power exercised by the States, even where the 
obvious or primary character of the law falls outside the Commonwealth's legislative 
powers.   

Solving a problem question in Constitutional Law 

1. Identify the head(s) of power that could reasonably be invoked to support a 
Commonwealth law 

2. How has the power(s) been interpreted by the High Court? 

3. What is the scope of the grant of power? What limits have been applied by the High 
Court in its interpretation? 

4. Is the power non-purposive or purposive, or is it a power incidental to the execution 
of the grant of power (ie implied incidental power). This is important because it will 
determine the test of characterisation to be applied. 

5. Characterising the law 

a. Subject Matter  Powers 



i. Test to be applied: 
Is it a law ‘with respect to’ to head of power – look to the rights, duties, 
obligations and privileges which it changes, regulates or abolishes  

ii. Sufficient connection test: - If it’s a subject matter power, does the Cth 
Act have a sufficient connection to the subject matter? (Kitto J in 
Fairfax “Is it in real substance a law upon, “with respect to”, one or 
more of the enumerated subjects”)  

b. Purposive Powers  

i. Test to be applied: 
A law made in exercise of a purposive constitutional power will be 
valid if it is reasonably capable of being regarded as appropriate and 
adapted to the object which gives the law its character as a law with 
respect to the relevant head of power. It is a question of 
proportionality.  

c. Implied Incidental Powers (it must satisfy both tests):  

i. Sufficient connexion: There must be a relevant and sufficient 
connection with the subject matter of that  
power (i.e. to be within the scope of the incidental power) In 
determining whether it exists (i.e. the connexion) the courts will have 
regard to the purpose of the legislative provision and the 
reasonableness of the connection between the law and the subject 
matter of the power (Nationwide News) 

ii. Proportionality Test:If no sufficient connection (in general test) but by 
invoking the implied incidental power it can be brought into the subject 
matter, we must ask whether the law is “appropriate and adapted” to 
its purpose (FAIRLY DISCRETIONARY) (D’Emden v Pedder (1904)): 
R v Burgess (1936).  

6. Once the law can be characterised as being within power, you need to consider any 
constitutional limitations on the Commonwealth’s exercise of power. There are both 
express limitations (eg. s 51(xxxi), s 92) and implied limitations (eg implied freedom 
of communication, Melbourne Corporation doctrine) 



REMEDIES 
Reading Down 
Purpose: Reading down and severance are types of remedy that may be used by the High Court 
to avoid declaring a provision invalid, or to declare only so much of a statute invalid as is found to 
conflict with the Constitution. Used to clear only so much of statute invalid as found to conflict 
with the Constitution (to avoid declaring a whole provision invalid) 
Reading down: 
Where a provision of a statute, if applied in a particular way, would be unconstitutional, the Court 
orders that 
the statute should not be read so as to apply that way: s 15A of Acts Interpretation Act E.g. 
‘person’ should be read as excluding a judge (Wilson v Minister for A&TSIA) 
Bars to reading down: ultimate guide is what is the intention of parliament 
Where intention is unclear, provision was going to be struck down  


Severance  
Severance: The court may read down and sever offending legislation to the extent of the 
inconsistency, to give power to parliament‟s intention: s. 15A Acts Interpretation Act 1901 (Cth); 
Victoria v Cth (Industrial relations Case) (1996); Used where rest of statute is capable of operating 
on its own, if not entire statute must be declared invalid (Concrete Pipes Case) (1971). If the 
legislation is mostly bad, the Court will not perform „plastic surgery‟ and the entire Act will be 
declared invalid: Kirby J in, (Workchoices) [2006]


- Mandamus: is an order issued by a higher court to compel or to direct a lower court or a 
government officer to perform mandatory duties correctly 


- Prohibition: is directing a subordinate to stop doing something the law prohibits; 

- Injunction: a writ (order) issued by a court ordering someone to do something or  

prohibiting some act after a court hearing. 

- The original jurisdiction of the High Court is not restricted to hearing writs outlined in s. 75(v) 

but may hear other common law prerogative writs  

Remedies under s. 75(v)  
• 	 ▪  Certiorari: an order by a higher court directing a lower court to send the record in a 

given case for review;  

• 	 ▪  Habeas corpus: demands that a prisoner be taken before the court to determine 
whether there is lawful authority to detain the person;  

• 	 ▪  Procedendo: to send a case from an appellate court to a lower court with an order to 
proceed to judgment;  

• 	 ▪  Quo warranto: requiring a person to show by what authority they exercise a power.  



External Affairs Power s51(29)

EXTERNAL AFFAIRS POWER  
Section 51(29 - xxix): The Parliament shall, subject to this Constitution, have the power 
to make laws for the peace, order, and good government of the Commonwealth with 
respect to: External affairs  


Neither courts nor the Crown could give effect to an extradition treaty in the absence of 
legislation: Brown v Lizars (1905). Treaties do not have the force of law unless they are 
given that effect by statute: Kioa v West (1985). Common law can still incorporate 
customary international law, however this can be overridden by statute: Polites v 
Commonwealth (1945) - The case shows that Parliaments can legislate inconsistently with 
international norms)


Using the Power   
The facts of the issue demonstrate that the legislation may have been supported by 
51(29). The Courts have interpreted the external power as being used in four broad 
matters: 

(a) relations with other countries   

(b) matters external to Australia 

(c) International Law other than treaties 

(d) Implementing Treaties 


(Option 1): Relations with Other Countries  

NOTE: PURPOSE POWER: Proportionality test of reasonably appropriate and 

adapted.   

The external affairs power can be used to establish or preserve friendly relations of the 
Commonwealth with countries outside of Australia (R v Sharkey (1949)). This includes 
maintaining relations with ‘international persons’ and ‘international organisations’ such as 
the UN (Koowarta v Bjelke-Peterson (1982) per Brennan J). Preventing and punishing 
disaffection within Australia AGAINST the government of another country is part of the the 
power of the preservation of friendly relations with other countries (R v Sharkey). 
Australia’s sovereignty over its territorial seas was asserted in NSW v Cth (Seas and 
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External Affairs Power s51(29)

Submerged Lands Cases), where the court stated that the Australia’s right to the part if 
submarine land mass is directly linked to international relations and laws and thus arose 
in the context of ‘external affairs’. The ability to make laws with respect to matters 
affecting Australia’s relations with other countries, such as laws regarding terrorism, fall 
within this power (Thomas v Mowbray - Gummow and Crennan JJ and Gleeson CJ 
formed the majority: “The pursuit and advancement of comity with foreign government 
and the preservation of the integrity of foreign states may be a subject matter of a law 
with respect to external affairs”). This power thus extends to arrangements and 
understanding entered with other nations that fall short of a treaty (Plaintiff M68/2015 v 
Minister for Immigration and Border Protection - the power to restrain individuals liberty 
as a result of an agreement between Australia and Nauru was confirmed in this case. 
Gaegeler J said that it is a law with respect to External Affairs if it authorises the Executive 
Gov to take action outside Australia, as a result of an arrangement between Australia and 
a foreign country).  


(Option 2): Matters External to Australia  

NOTE: SUBJECT MATTER POWER: Sufficient Connection test, ‘with respect to’ - 
look to the rights, duties, obligations and privileges which it changes, regulates or 

abolishes  

The external affairs power extends to any matter, person, events, relationships or things 
physically external to - that is geographically situated outside of - Australia (Seas and 
Submerged Lands Case; Polyukhovich v Cth). However, in Polyukhovich, Brennan J 
proposed a further requirement (with which Toohey and Gaudron JJ agreed) that there 
must be some nexus, not necessarily substantial, between Australia and the external 
affairs for the law to be supported by s51(29) - referred to as the ‘Australian connexion’ 
test. While in XYZ v Cth (Majority found that legislation preventing Australians to have 
child sex outisde Australia was supported by s51(29) due to mere externality, however 
dissenting judgement still supported an extra element) and Victoria v Cth (Industrial 
Relations Act Case) (1996),( 5 judge joint judgement), mere externality was thought to be 
sufficient, there have been doubts raised whether another element is needed, such as by 
the dissenting judges in  Horta v Cth (Where court suggested a ‘obvious and substantial 
nexus’. Ratio: It does not matter whether a treaty is itself valid or invalid under 
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