
Discussed on: 09/10/2020 

Band’s Refuse Removal, Inc. v. Borough of Fair Lawn 

Superior Court of New Jersey 

1960 
I. Key Facts 

In 1957, Borough of Fair Lawn advertised for bids for collection of garbage in town. The borough gave 

the contract to the Capassos, and the contract was signed in May. In August, the borough adopted 

ordinance 688, which required a permit to collect garbage in Fair Lawn. Plaintiff had a contract to 

collect garbage from a plant in town, and it applied for the permit. They were denied the application. On 

the side, a criminal investigation was going on about fraud during the bidding process. During the trial, 

the judge used the litigation as a vehicle for a broad municipal investigation. Counsel during the trial 

objected numerous times. There were also several motions for mistrial because of the allegedly 

prejudicial actions of the court. All were overruled or denied. 

II. Procedural Posture 

Plaintiff: Band’s Refuse Removal, Inc. (COA: Ordinance 688 was arbitrary, discriminatory, 

unconstitutional, and ultra vires) 

Defendant: Borough of Fair Lawn We  

Intervenor-Defendant (Appellant)-Capassos 

Plaintiff filed complaint on November 25, 1957, while asking the court to void the ordinance and for the 

borough to renew its previous permit or issue a new one. Capassos intervened in the suit as defendants 

and filed an answer that was identical with the borough’s. They also filed a counterclaim asking that the 

borough be restrained from issuing a permit to plaintiff during the term of their contract and restraining 

plaintiff from collecting garbage in town. Law Division declares contract between borough and the 

Capassos void as well as the ordinance, and awarded $303,052.62 to the borough. Defendant appeals this 

judgement due to the trial judge’s misconduct during the proceedings. 

III. Issue(s) 

A. Did the trial judge commit prejudicial error? 

B. Was the ordinance valid? 

IV. Holding 

A. Yes/Yes-Reversed and Remanded 

V. Rules 

A. The function of a trial judge is to serve litigants by determining their disputes and the issues 

implicated therein in accordance with applicable rules and law. (pg 9) 

1. A judge may not initiate or inspire litigation and, by the same token, he may not expand a 

case before him by adding new issues which come to mind during the trial, without 

giving the parties affected a full and fair opportunity to meet those issues. (pg 9) 

B. The conduct of a trial contrary to traditional rules and concepts which have been establish for the 

protection of private rights constitutes a denial of due process. (pg 11) 

VI. Analysis 

A. The power of a judge to call and examine witnesses is not unlimited. Counsel for the Capassos 

had no advance notice of the identity of the witnesses called and no opportunity to conduct 

adequate pretrial investigation. Under R.R. 4:32-12 of interrogatory rules, the penalty for failure 

to name a witness in answer to interrogatories is the exclusion of the testimony of that witness at 

the trial. (pg 8) 

VII. Concurrence or Dissenting Remarks 

VIII. Further Notes/Class Notes 

Procedural rules are rules for enforcing substantive rights in court. The rules determine what information 

is received by the decisionmaker, how information is presented, standards of scope, scope of review (what 

the appeals court’s scope of review is), and they provide consistency of process across all different kinds 



of civil cases. The idea is that there should be some sort of consistency and familiarity between 

jurisdictions and states, etc. 

Examples between substantive vs procedural rules: 

# of document requests a party can make-Procedural 

Was firing of older EE discriminatory?-Substantive 

Is company required to make a disclosure to its shareholders?-Substantive 

How do you serve a complaint on defendant?-Procedural 

Can you object at a deposition?-Procedural 

Was defendant negligent?-Substantive 

Did defendant’s fraud cause plaintiff to file case too late, after the statute of limitations expired?-

Sometimes you have to figure out what to do when you arrive at these crossroads between the two. 

 

 

 

Onto the case: 

We have a system that thrives on neutral judges. Impartiality is important in our system. In this case, we 

are trying to figure out how the judge fits in the system of civil procedure, and in this case, the judge 

crosses the line of impartiality. The debate during the trial turned into something about fraud rather than 

the validity of the ordinance. The judge let the jury switch sides to Band’s Refuse, but he didn’t give the 

city time to adjust to the change. This case also shows how flexible the system can be, in that at the 

beginning the case was garbage removal v. city, and at the end, it was city and garbage removal v. 

Capassos. The full trial will need to be revalidated because the judge appeared to prejudge issues before 

evidence was presented. 

Most judges bring their biases to the table, so where do you draw the line? In this case, the judge called 

nearly all the witnesses in the trial and interrogated them more aggressively than usual. The judge also 

participated in ex parte communication: a judge can’t talk to one side if the other side is not present 

during a case.  Furthermore, the judge refused to dismiss the fraud count, even when the corresponding 

count from the criminal case was dismissed. Issuance of subpoenas, which basically compels someone to 

bring documents or information into a proceeding. 

Judge Goldmann-“Courts must not only be impartial; they must give the appearance of impartiality.” 

Why does it matter that we appear as impartial, as well? If people don’t think the system works, people 

won’t end up going to court, or feel dejected about the system as whole. We want the system of justice to 

be fair and especially believed as far. 



Discussed on: 09/11/2020 

Gillispie v. Goodyear Service Stores 

Supreme Court of North Carolina 

1963 
I. Key Facts 

Plaintiff entered the following complaint: In May 1959, defendants trespassed onto the residence 

occupied by defendant, assaulted the plaintiff while placing her in great fear, confined her, and 

humiliated her by subjecting her to public ridicule. This caused her public humiliation, embarrassment, 

and harm. Plaintiff damaged in the amount of $25,000 and seeks that amount in addition to $10,000 as 

punitive damages. Trial court sustained defendants’ demurrers on the grounds that the complaint does 

not contain any facts to constitute a cause of action. 

II. Procedural Posture 

Plaintiff: Gillispie (COA: There isn’t) 

Defendant: Goodyear Service Stores 

Defendants demurred plaintiff’s complaint, trial court sustained, and plaintiff appealed. 

III. Issue(s) 

A. Does the complaint state facts sufficient to constitute any cause of action? 

B. Should the trail court have sustained the defendants’ demurrers? 

IV. Holding 

A. No/Yes-Affirmed. 

V. Rules 

A. A complaint must contain “(a) plain and concise statement of the facts constituting a cause of 

action…” G.S. § 1-122 

1. The cause of action consists of the facts alleged. 

i. “Where the complaint merely alleges conclusions and not facts, it fails to state a 

cause of action and is demurrable. G.S. § 1-127(6) 

B. The complaint states no facts upon which these legal conclusions may be predicated. Plaintiff’s 

allegations do not disclose what occurred, when it occurred, where it occurred, who did what, and 

the relationships between defendants and plaintiff or of defendants inter se, or any other factual 

data that might identify the occasion or describe the circumstances of the alleged wrongful 

conduct of defendants. 

1. There is no factual basis to which the court could apply the law. This complaint falls 

short of minimum requirements. The court cites Stivers v. Baker as precedent. 

VI. Analysis 

A. In reference to rule A, complaints are demurrable for facts sufficient to constitute a cause of 

action. 

1. “…negligence is not a fact in itself, but is the legal result of certain facts.” (Shives v. 

Sample) 

i. So essentially, you bring the facts to the case that support your cause of action, 

and form there, you determine if there is a “legal result” based on the certain 

facts in your complaint. Mere legal conclusions cannot be stated. 

VII. Further Notes/Class Notes: 

Brief timeline of a lawsuit: 

There are three pre-suit considerations- 

1. Does the law furnish relief for the grievance? Does the law allow you to recover damages for the harm? 

2. Is there a reasonable probability of prevailing? 

3. Is the upside worth the downside? 

Ultimately, these require a lot of research. You have to determine if there is a valid cause of action for the 

harm you suffered. The law tells you what you need to plead (what you put in complaint). 



You have to select the proper court, as well. You have to find a court that has jurisdiction over both 

plaintiff and defendant and the cause of action you bring. To file in a federal court, you need to look for a 

federal question or diversity jurisdiction. If you have a plaintiff from one state and defendant from a 

different state, you can go to federal court. 

You then have to commence the action. The court gives you a summons when you file a complaint. It is 

what you give to the person you sued. If someone is summoned and doesn’t show up, it is default 

judgement and they lose. 

Pleading refers to the fundamental allegations one party makes to another at the beginning of the case. 

The complaint is what the plaintiff files, and the defendant files an answer. 

Pleadings are different from motions. Pleadings are just saying what the other side did to you. When you 

file a motion, you are asking the court to do something. 

The defendant can respond in several ways. They may file an answer, move to dismiss, make a 

counterclaim, or implead. You move to dismiss when the complaint and answer shows that the lawsuit is 

meritless or when the complaint is defective. An answer goes through the allegations and you admit or 

deny them. The rules also allow the defendant to go on the offensive on the lawsuit if they think they are 

the ones who have been wronged, which is where the counterclaim comes to play. If a third party is 

actually responsible for this, you can bring in an impleader. After this phase comes discovery. 

Discovery is the part of a case where you discover information about the other side’s claim and defenses. 

During discovery, you must share basic information, called initial disclosures. Furthermore, you may do 

depositions, or sworn witness interviews. You can do interrogatories, file for document requests, and 

request for admission.  

At the end of discovery, there may be a summary judgement. This is an option motion to file to end the 

case before it goes to trial. Many defendants may do this if they have the resources to do so. The idea 

behind this is that if, after discovery and enough information has been exchanged, the court can decide 

that no reasonable jury would find for the plaintiff. The court looks at evidence on summary judgement, 

but not a motion to dismiss. Motion to dismiss tests the deficiencies of the complaint rather than facts. 

In civil cases, many federal courts will sit twelve jurors, but the minimum requirement is six. You may 

also waive your right to a jury trial if you think you would do better in front of a judge. This may happen 

if you think you are unpopular, but legally right. Even if someone waives their right to a jury, the 

defendant can still insist on a jury and argue why. 

A motion for judgement as a matter of law is an opportunity to end the case. This happens if no 

reasonable jury could find for the non-moving party, the judge can take the case away from the hands of 

the jury. Summary judgement is similar but earlier. This one includes witnesses and other elements in the 

trial. The case then is submitted to the jury, then the jury gets instructions from the judge including what 

law to apply. The most important thing for jury deliberations relates to the burden of proof. Verdict 

usually has to be unanimous. The parties could agree to live with a nonunanimous verdict, but defendants 

rarely agree to this. 

After the jury is ruled, there are post-trial motions. This is before the appeal. You may file a renewed 

motion for judgement as a matter of law if you think the jury was unreasonable. You may motion for a 

new trial as well. You know have to enforce the judgement. The rules provide prevailing parties with 

tools to garnish bank accounts and other assets. Every party also gets one appeal if they lose. Res judicata 

is a way to say the case is over and cannot be relitigated. 

 

There are three rules implicated by the filing of a complaint: 

FRCP 3, 

FRCP 8(a) and, (short and plain statement showing you are entitled to relief) 

FRCP 10 (the details) 

FRCP 7(a) contains the complete list of pleadings allowed in a lawsuit (and distinguishes them from 

motions). 

 



Short and plain statement does not mean anything goes. You have the framework so that it is not a free-

for-all. Entitled to relief means that there are one or more causes of action that entitles you to relief if the 

facts you state end up being true. 

 

As for the case, there are no facts that show that the plaintiff is entitled to relief. The defendant has a right 

to fair notice for the claims against you. The other issue for fair notice is that it costs time and money to 

go to trial, so the defendant is concerned about conclusionary allegations to abuse the system. Factual 

information tends to reassure us about the validity of the claim. Anyone can say allegations without facts, 

but not all these claims would have validity without the facts. We need to make sure the system is not 

misused, so this is intended to be a check and balance. The court needs to know what the cause of action 

is so that they may assess the case. We should not have to speculate what this cause of action is. The 

plaintiff needs to articulate this and give enough material to back them up. 

Demurrer basically means a motion to dismiss at the state level. You don’t have to prove your whole case 

in your complaint, though, but you have to do enough. You have to give fair notice to defendant and to 

the court. You also need to be able to decide cases on the merits. You must plead the elements of the 

claim. 

 

Key takeaways: 

Conclusory allegations don’t count. When we evaluate the sufficiency of a complaint, we disregard 

allegations that are conclusory. These allegations don’t provide a factual basis for the legal conclusion. 

All it does is say what the person did was unlawful. A better but still conclusory is saying that you 

breached the contract. This is still not enough for a complaint and is subject to dismissal under Rule 12. If 

you don’t provide a factual basis for conclusions, your complaints are vulnerable to dismissal, especially 

under Rule 8(a). Rule 8(a) and Rule 12 kind of go together.  

Conclusory allegations are too vague and ambiguous for courts to assess validity and defendants to make 

a case out of. You still have to say the ultimate conclusion at the end. You have to say at some point that 

the defendant committed the tort or whatever it may be. This is not enough standing alone. Elsewhere in 

the complaint, you have to state factual allegations. 

  



Discussed on: 09/16/20 

United States v. Board of Harbor Commissioners 

United States District Court, District of Delaware 

1977 
I. Key Facts 

The complaint filed alleges in paragraph 11 that “The defendants, and each of them, own and operate 

onshore facilities located on or near Wilmington marine Terminal from which oil was discharged into the 

Delaware River during the period June through November, or the defendants, and each of them, took 

actions which caused such oil to be discharged (pg. 138). 

II. Procedural Posture 

Plaintiff: United Sates 

Defendant: SICO Company and North American Smelting Company 

Defendants moved pursuant to Rule 12(e) for a more definite statement on the ground that the complaint 

filed against them by the government is so vague and ambiguous that they are unable to frame a 

responsive pleading as required (pg. 137).  

III. Plaintiff’s Argument/Defendant’s Defense 

A.  

B. Defendants contend that paragraph 11 is deceptively vague because it fails to specify (1) which 

defendants are responsible for the alleged discharge of oil, (2) the amount of oil discharged and 

the removal costs incurred, and (3) the “actions” which are alleged to have caused the discharge 

(pg. 138). 

IV. Issue(s) 

A. Is the move pursuant to rule 12(e) warranted? 

V. Holding 

A. No-Motion denied. 

VI. Rules 

A. A motion for a more definite statement under Rule 12(e) is ordinarily restricted to situations 

where a pleading suffers from unintelligibility rather than the want of detail (pg. 138). 

1. If the requirements of Rule 8 are satisfied and the opposing party is fairly notified of the 

nature of the claim, a Rule 12(e) motion is inappropriate (pg. 138). 

VII. Analysis 

A. The complaint can be fairly read to charge each of the defendants with owning or operating on-

shore facilities which discharged oil into the Delaware River, or that each of the defendants took 

actions causing such oil to be discharged. The allegation fairly notifies defendants of the nature of 

the claim against them; therefore, this is a misuse of Rule 12(e) (pg. 138-139). 

VIII. Further Notes/Class Notes 

There are three filter points when complaints get tested. One is at the outset of the case, and Rule 12 is the 

principle testing mechanism. We see if the complaint is sufficient to move into discovery. The second 

meaningful testing face is at summary judgement after we collect evidence. The third testing moment is at 

trial itself where the parties can file motions to take it away from the jury. We are at the first testing part. 

What are the well-pleaded allegations in this case? There are actually a few factual allegations such as a 

time frame, the where, the defendants. The allegation is not clearly sufficient, and is testing the bounds of 

pleadings. Start asking yourself why the case is in federal court. There was a federal law violated here, 

which was the Federal Water Pollution Control Act. The defendants go through what is missing in the 

pleading. It didn’t provide enough factual material that the defendants violated the law, which was under 

Rule 8. Not every court in America would have allowed this case to go forward. A majority would have, 

but not every judge.  

 



When I make a motion in court, I ask the court for some form of relief. When I do so, I support something 

to the court making that motion usually through a memo with cases and other authority entitling me to 

that relief. Then the other party gets a chance to oppose that motion. They can submit their opposition. 

The movant then gets to file a reply, and the movant usually gets the last say. Motion, opposition, reply, 

then with this information, the court decides the motion. The judge may or may not have an oral argument 

on the motion, but it is not required. You are more likely to argue this in federal than state because the 

dockets are less heavy on the federal side than state side. 

 

Anyways, the court denied the motion meaning the complaint is sufficient. There is a sense that 

defendants may misuse the motion. Court has a natural skepticism for Rule 12(e) motions due to short-

circuiting discovery and placing unfair burdens on plaintiffs. 

 

You have to be able to as a defendant admit or deny what you’re accused of doing. You also have to 

know if you have affirmative defenses. These are defenses that a defendant has that are in the nature of 

even if what you say I did, I did, I still win. Even if it is all true, I still win. There are potential affirmative 

defenses in this case. The statute says that you are liable except where unusual things take place. The 

question when you analyze sufficiency of complaint is to ask if you have any affirmative defenses, such 

as act of god, act of war, negligence of government, or an act or omission by a third party. 

 

The courts generally take a narrow view of 12(e) motions. Another takeaway is that things seen generally 

sometimes past muster. Some minimalistic allegations can get through.  Rule 8(a, 2) is more robust now. 

The other takeaway is that Rule 12(e) is a valuable tool to challenge a complaint but it wont often prevail. 

Why? We have relaxed standards in pleading and we have the fear of misuse. That doesn’t mean the 

motions are not granted. When successful on a motion under 12(e), there is usually some critical fact 

missing such as the when. This relates to the statute of limitations. You need a definite statement of when 

you were hurt because you need to know if the statute of limitations is in effect. That is another 

affirmative defense.  

 

Incentives: one sentence was sufficient to hold the oil companies in to a water pollution case. What 

incentives do these relaxed pleadings create for plaintiffs and plaintiffs’ lawyers? There is an incentive to 

give as little information as possible. You do not have to put all your cards on the table at the start of the 

case. It does give you the opportunity to keep a little bit in and make the defense do some work in 

discovery. By lowering the bar, you can bring a suit to many rather than few. If you have a good faith 

basis for bringing a claim or naming a party, the relaxed pleading standards allows you to sue them all. 

From plaintiff’s side, this is good. The relaxed standards are intended to allow access to the system. It is 

efficient so that you don’t have to bring multiple cases. It becomes which one polluted the river rather 

than if they did. Which one will pay the government for the pollution in the river? The system benefits 

because of the efficiency as well. 

The key to evaluating the quality of a complaint is to whether you have pled all the essential elements. 

The elements you need in this is if the defendant was the owner of the facility, that they were responsible 

for discharge of oil, and it was into the waters of the US. 

 

Sometimes the complaint can be too long under 8(a, 2).  Also, Rule 12(f) is the motion to strike. The 

court may strike from a pleading an insufficient defense or any redundant, immaterial, impertinent, or 

scandalous matter. It’s just there to enflame the emotions of the jury or judge. You can make the motion 

to strike the material from the complaint. It usually has nothing to do with the case.



Discussed on: 09/16/20 

McCormick v. Kopmann 

Appellate Court of Illinois, Third District 

1959 
I. Key Facts 

Lewis McCormick was killed in auto accident with a truck operated by Kopmann. McCormick’s wife sued 

Kopmann and Huls, the owners of the bar where McCormick had drunk beer before the accident. Count 

one of Plaintiff’s complaint alleged that Kopmann, negligently drove his truck across the center-line and 

collided with McCormick’s car. Count four alleged that the Huls sold beer to Morcormick, which 

rendered him intoxicated and was brought in the alternative to count one, under the Illinois Dram Shop 

Act. Because of the intoxication, he drove his automobile in such a manner as to cause a collision with 

Kopmann’s truck.  

II. Procedural Posture 

Plaintiff: McCormick 

Defendants: Kopmann and Huls 

Before trial, Kapmann moved to dismiss the complaint on the theory that the contradictions between the 

counts were fatal. Trial court denied his motion. Kopmann appealed when the jury returned a verdict 

against Kopmann for $15,500 under Count I and for the Huls under Count IV. 

III. Plaintiff’s Argument/Defendant’s Defense 

A. Count 1: Koppman negligently drove car across center line, Wrongful Death Act. Count 2: Huls 

served McCormick too much alcohol and the intoxication caused McCormick to drive in a way 

that caused accident, Dram Shop Act. 

B. The trial court erred in denying his pre-trial motion to dismiss the complaint in that the complaint 

contains inconsistent allegations (pg. 143). 

IV. Issue(s) 

A. Can conflicting allegations be included in a complaint? 

V. Holding 

A. Yes 

VI. Rules 

A. Claims can be made in the alternative regardless of consistency (pg. 143, Urnest v. Sabre Metal 

Products, Inc.) 

1. If the right is abused, as where the pleader has knowledge of the true facts, pleading in 

the alternative is not justified. 

i. Where the injured party is still living and ale to recollect the events surrounding 

the accident, pleading in the alternative may not be justified, but where the key 

witness is deceased, pleading alternative sets of facts is the only feasible way to 

proceed (pg. 144).  

VII. Analysis 

A. Plaintiff did not know the true facts in this case, therefore, pleading in the alternative is justified. 

The plaintiff need not choose between alternative counts (pg. 144).  

VIII. Further Notes/Class Notes 

If the suits were separate, the truck drive may have escaped liability by blaming the bar owner, and vice 

versa. Because of this, modern rules permit plaintiffs to sue numerous defendants to avoid this. It saves 

the court the effort of trying the same matters twice. 

This case is about Rule 8(d)(2). It also relates to Rule 8(d)(3). We do inconsistent claims for the purpose 

of efficiency. It doesn’t make sense to file more lawsuits. There is a concern that plaintiffs may not know 

everything about the case prior to discovery. We can’t expect them to know every single detail about what 

happened. The law encourages prompt filing of claims, so this suggests that instead of losing some claims 

before finding the right claim, you can bring all your claims in one lawsuit. The court holds inconsistent 



pleading is okay. You cannot recover on inconsistent claims, but you certainly can have the claims plead 

together in the same case. It allows complete justice in a single action. Since plaintiff didn’t know, it is 

reasonable to put both claims into same lawsuit. 

Pleading on information and belief is a technique that is allowed in the federal rules when we don’t have 

firsthand knowledge about what happened. We still have a good-faith basis, but you say that you don’t 

know this personally, but you have been told it or am making a reasonable inference.  

 

Takeaway: 

Alternative pleading is allowed and it shouldn’t be confusing because Rule 8(d) covers alternative 

pleading and our right to do this. The point of studying it is to understand why we get to do it. Alternative 

pleading happens all the time, such as battery vs. negligence. Defending in the alternative is a thing too. 



Discussed on: 09/17/20 

Swierkiewicz v. Sorema, N.A. 
Supreme Court of the United States 

2002 
I. Key Facts 

In April 1989, petitioner, who is a native of Hungary, began working for respondent. It is principally 

owned and controlled by a French parent corporation. He was the senior vice president and chief 

underwriting office. Nearly six years later, he was demoted and a younger French guy took most of his 

responsibilities. The younger French guy was appointed as CUO after the CEO said he wanted to 

“energize” the department. At the time, French guy had only one year of experience and was less 

qualified than petitioner, who had 26 years of experience. After demotion, petitioner was isolated by 

CEO, then eventually he requested a severance package. Two weeks later, general counsel said he could 

either resign without severance package or be dismissed. CEO fired him after refusing to resign. 

II. Procedural Posture 

Petitioner: Akos Swierkiewicz (COA: Terminated on account of his national origin in violation of Title 

VII of the Civil Rights Act of 1964, and on account of his age in violate of the Age Discrimination in 

Employment Act of 1967) 

Respondent: Sorema N.A. 

Petitioner filed a lawsuit on the two counts above. District Court dismissed complaint because it found 

that he “had not adequately alleged a prima facie case, in that he had not adequately alleged 

circumstances that support an inference of discrimination.” Court of Appeals affirmed the dismissal, 

holding that petitioner had failed to meet his burden because allegations were insufficient as a matter of 

law to raise inference of discrimination (pg. 178). 

III. Issue(s) 

A. Is the petitioner’s complaint sufficient to survive respondent’s motion to dismiss? 

IV. Holding 

A. Yes-Reversed 

V. Rules 

A. A complaint must contain only a short and plain statement of the claim showing that the pleader 

is entitled to relief, as stated in Fed. Rule Civ. Proc. 8(a)(2) (pg. 177). 

1. Before discovery has unearthed relevant facts and evidence, it may be difficult to define 

the precise formulation of the required prima facie case in a particular case. Essentially, it 

should operate as a flexible evidentiary standard, not a rigid pleading standard (pg. 179-

180). 

i. Imposing the heightened pleading standard in employment discrimination cases 

conflicts with Fed. Rule Civ. Proc. 8(a)(2) (pg. 180). 

a) Rule 8(a)’s simplified pleading standard applies to all civil actions, with 

limited exceptions (pg. 180). 

• “A court may dismiss a complaint only if it is clear that no relief 

could be granted under any set of face that could be proved 

consistent with the allegations” (pg. 180-181). 

VII. Analysis 

A. Petitioner’s complaint easily satisfies the requirements of Rule 8(a) because it gives respondent 

fair notice of the basis for petitioner’s claims (pg. 181). 

VIII. Further Notes/Class Notes 

Modern view of notice pleading under Rule 8(a)(2): 

The holding in Conley is an endorsement for strong notice pleading.  

Notice pleading is enough to put the other side on notice of what your claim is. Fact pleading is more 

rigorous.  



Swierkiewicz, Twombly, and Iqbal are important regarding Rule 8(a)(2). You can dismiss a complaint 

with prejudice or without prejudice. Dismissing with prejudice means you are done and can’t amend. 

Dismissing without prejudice to your right to refile. This means you can fix it. 

 

This prima facie case is about evidence and not about pleading. You can show direct evidence of 

discrimination. If plaintiff has another pathway to win the case, then the plaintiff shouldn’t plead this. 

They have direct evidence of discrimination. The prima facie is that it is about evidence and not about 

pleading, and pleading should be more forgiving than evidence at trial. This holding is pretty consistent 

with Conley back in 1957.  

 

Questions about the Rule 8 Cases: 

Are there meaningful factual allegations? How specific does it feel and how concrete? 

Likelihood they are simply made up? Was plaintiff there? How much firsthand knowledge does the 

plaintiff have? 

Is there a complex cause of action? Simpler cause of action=less likely to be dismissed. Complexity of 

law elevates court’s expectation of quality of pleading 

Will discovery be burdensome? If no, courts seem less likely to dismiss the complaint. 

 

For this case, all these line up. Plaintiff was there, there are meaningful allegations, the cause of action is 

not simple but it also isn’t complex, and discovery wouldn’t really be burdensome. 



Discussed on: 09/17/20 

Bell Atlantic Corp. v. Twombly 

Supreme Court of the United States 

2007 
I. Key Facts 

Each defendant took vigorous measures to deter competition in its service area. None of them tried to 

intrude into areas occupied by other incumbent carriers. 

II. Procedural Posture 

The District Court dismissed for failure to state a claim, reasoning that parallel conduct alone could not 

be the basis for alleging an antitrust conspiracy, so that the complaint must contain additional facts that 

“tend to exclude independent self-interested conduct as an explanation of parallel behavior.” Court of 

Appeals reversed, holding that “plus factors” are not required, so long as plaintiffs plead facts that 

“include conspiracy among the realm of ‘plausible’ possibilities” (pg. 185-186). 

III. Issue(s) 

A. Does the complaint state a claim that is sufficient to warrant a violation of §1 of the Sherman 

Act? 

IV. Holding 

A. No-Reversed 

V. Rules 

A. While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual 

allegations, a plaintiff’s obligation to provide the “grounds” of his “entitle[ment] to relief” 

requires more than labels and conclusions, and a formulaic recitation of a cause of action’s 

elements will not do. Factual allegations must be enough to raise a right to relief above the 

speculative level on the assumption that all of the complaint’s allegations are true (pg. 186-187). 

1. The pleading must contain something more than a statement of facts that merely creates a 

suspicion of a legally cognizable right of action (pg. 186-187). 

i. In applying the above to a §1 claim (of the Sherman Act, on page 184), a claim 

requires a complaint with enough factual matter to suggest that an agreement was 

made.  

a) Allegation of parallel conduct and a bare assertion of conspiracy from 

that allegation will not suffice (pg. 187). 

• When allegations of parallel conduct are set out in order to make 

a §1 claim, they must be placed in a context that raises a 

suggestion of a preceding agreement, not merely parallel conduct 

that could just as well be independent action (pg. 187). 

B. Once a claim has been stated adequately, it may be supported by showing any set of facts 

consistent with the allegations in the complaint (pg. 189). 

VII. Analysis 

A. Parallel conduct, a lawful act, does not suggest conspiracy, and a conclusory allegation of 

agreement at some unidentified point does not supply facts adequate to show illegality. 

1. The complaint leaves no doubt that plaintiff’s rest their §1 claim on descriptions of 

parallel conduct and not on any independent allegations of actual agreement, and 

therefore conspiracy, among the ILECs. There are merely legal conclusions resting on the 

prior allegations (pg. 189). The case walks us through why these are conclusory and are 

not backed by facts at the bottom of page 189 and going onto 190. 

VIII. Concurrence or Dissenting Remarks 

Justice Stevens, with whom Justice Ginsburg joins, dissenting 

A. Plaintiffs did allege that defendants entered into a conspiracy, and finds that allegation plausible 

in light of the circumstantial evidence identified in the complaint (pg. 191). 



IX. Further Notes/Class Notes 

Composition of the Supreme Court matters. The change in composition and philosophy manifested in 

how they interpret Rule 8(a)(2). If you change the rigor of this rule across the board, you change the 

access to the system that is enjoyed by all plaintiffs filing all cases of all types. Supreme Court has made 

it harder to get into federal court. This line of cases helps defendants a lot across the board. 

 

Businesses deciding on their own not to aggressively compete against each other is okay. But you cannot 

have an agreement with one another not to compete. We are interested in finding some agreement to limit 

competition. The question here is if the parallel conduct is sufficient under Rule 8(a)(2) is sufficient to go 

onto discovery. 

 

Plaintiff said from all the facts, it was reasonable to infer that there was an agreement here. Supreme 

Court sees if there is enough here to take the next step in the antitrust case. Plausibility is the new test 

after this case for evaluating sufficiency of complaint under Rule 8(a)(2). The holding is that the motion 

should have been granted, and the complaint must have enough factual matter to suggest than agreement 

was actually made-must be plausible grounds to infer an agreement. There must be enough well-pleaded 

facts to raise a reasonable expectation that discovery will reveal evidence of illegal agreement. When you 

look at the plausibility, you look at the elements of the claim and you ask if there are enough facts to 

make it plausible that the plaintiffs could prove each of the elements of their cause of action. 

 

Conspiracy-you have to prove an agreement. The element that the SC is concerned about is the element of 

an agreement. If there are not well-pleaded facts to make it plausible there is an agreement, they will use 

Rule 8(a)(2) to say there isn’t enough to go forward. The court is concerned about massive federal 

controversy, enormous expenses of discovery, and in the antitrust world, it is more plausible to them that 

conscious parallelism is the reason rather than some conspiracy. Complaint based solely on parallel 

conduct. 

The four elements above made the court looked hard at the case under Rule 8(a)(2). Twombly changed the 

rule in Conley, essentially. 



Discussed on: 09/17/20 

Ashcroft v. Iqbal 

Supreme Court of the United States 

2009 
I. Key Facts 

Respondent is a citizen of Pakistan and a Muslim. In the wake of the September 11, 2001, terrorist attacks 

he was arrested in the United States on criminal charges and detained by federal officials. Respondent 

claims he was deprived of various constitutional protections while in federal custody. To redress the 

alleged deprivations, respondent filed a complaint against numerous federal officials, including John 

Ashcroft, the former Attorney General of the United States, and Robert Mueller, the Director of the 

Federal Bureau of Investigation (FBI). As to these two petitioners, the complaint alleges that they 

adopted an unconstitutional policy that subjected respondent to harsh conditions of confinement on 

account of his race, religion, or national origin. 

II. Procedural Posture 

Petitioner: John Ashcroft and Robert Mueller 

Respondent: Javaid Iqbal 

Respondent sued 34 current or former federal officials. His complaint alleged that other defendants 

abused him while he was in custody. He alleged that Ashcroft and Mueller designated him a person of 

high interest due to his race, religion, or national origin, and that they knew of, condoned, and willfully 

and maliciously agreed to subjecting him to hard conditions solely on grounds of his religion, race or 

national origin. Lower courts denied defendants’ motions to dismiss. 

III. Plaintiff’s Argument/Defendant’s Defense 

B. Respondent maintains that Federal Rules expressly allow him, in Rule 9(b), to allege petitioners’ 

discriminatory intent “generally,” which he equates with a conclusory allegation (pg. 195). 

B. The decision in Twombly is limited to antitrust cases (pg. 195). 

IV. Issue(s) 

A. Did respondent plead factual matter that, if taken as true, states a claim? 

V. Holding 

A. No 

VI. Rules 

A. To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as 

true, to state a claim to relief that is plausible on its face. A claim has facial plausibility when the 

plaintiff pleads factual content that allows the court to draw the reasonable and plausible 

inference that the defendant is liable for the misconduct alleged, and does not allege a mere 

possibility (pg. 193). 

1. It is the conclusory nature of respondent’s allegations, rather than their extravagantly 

fanciful nature, that disentitles them to the presumption of truth (pg. 194). 

i. The tenant that a court must accept as true all of the allegations contained in a 

complaint is inapplicable to legal conclusions (pg. 193). 

b) Federal Rules do not require courts to credit a complaint’s conclusory 

statements without reference to its factual context (pg. 196). 

B. Rule 9 merely excuses a party from pleading discriminatory intent under an elevated pleading 

standard. It does not give respondent license to evade the less rigid-though still operative-

strictures of Rule 8 (pg. 196). 

VII. Analysis 

A. The complaint fails to allege facts showing that petitioners adopted a policy of classifying 

detainees of high interest due to their race, religion, or national origin. Rather, it suggests that the 

federal agents sought to keep suspected terrorists in more secure conditions. 

VIII. Concurrence or Dissenting Remarks 



Justice Souter, with whom Justice Stevens, Justice Ginsburg, and Justice Breyer join, dissenting 

A. The Court misapplies the pleading standard under Bell Atlantic v. Twombly (pg. 196). 

B. The court rejected the concession of the fact that Ashcroft and Mueller had conceded that a 

supervisor’s knowledge of a subordinate’s unconstitutional conduct and deliberate indifference to 

that would conduct would support a constitutional claim against them. The majority is not 

narrowing the scope of supervisory liability, it is eliminating supervisory liability entirely (pg. 

196). 

C. Due to petitioner’s concession, the complaint satisfies Rule 8(a)(2). The complaint alleges, at a 

bare minimum, that petitioners knew of and condoned the discriminatory policy their 

subordinates carried out (pg. 196).  

D. Under Twombly, the relevant question if whether, assuming the factual allegations are true, the 

plaintiff has stated a ground for relief that is plausible (pg. 197). 

IX. Further Notes/Class Notes 

This case embraced the same approach as Twombly on a civil rights cause of action. The plausibility test 

would apply to all cases. 

Bivens Actions allow citizens to file cases against federal officials who are alleged to have violated a 

citizen’s constitutional rights. This requires that the plaintiff must plead that each defendant individually 

violated the constitution and acted with discriminatory purpose. 

 

Government officials performing discretionary functions generally are shielded from liability for civil 

damages as long as their conduct does not violate clearly established statutory or constitutional rights of 

which a reasonable person would know. 

Qualified immunity protects public officials from being sued for damages unless they violated “clearly 

established” law of which a reasonable official in their position would have known. The idea is that we 

don’t want to subject public officials to lawsuits that will bankrupt them and the government and deter 

them from exercising discretion. 

Plaintiff couldn’t prove Bivens actions. The detention policies were probably there for detention purposes 

and not discriminatory. The court uses an objective standard to a reasonable person that the purpose was 

not discriminatory. 

 

These are different conclusory allegations. The SC says that these are conclusory fact allegations. 

 

From an analytical perspective, we disregard conclusory allegations, either factual or legal. We consider 

only well-pleaded factual allegations. Then, we decide whether those allegations give rise to a plausible 

inference that all elements of the cause of action have been satisfied. 

 

Holding: most allegations against Ashcroft and Mueller are conclusory and formulaic. There are no well-

pleaded factual allegations to back them up. Only true fact allegations do not create a plausible inference 

of discriminatory intent. 

 

Rule 8(a) framework: 

Step 1: is allegation well-pleaded? If not, disregard (legally, he broke the law without anything else, or 

factually conclusory allegations). If so, assume to be true. 

Step 2: Is it plausible that plaintiff can prevail on each element of her claim? Focus on each element of 

each cause of action. If not, complaint is subject to dismissal under FRCP 12(b)(6). If so, complaint 

satisfies Rule 8(a) and is not subject to dismissal. 

Rigorous attention to the elements of cause of action to determine plausibility. 

 

You don’t want your complaint so barebones so that it doesn’t mean 8(a)(2), but you do want enough to 

just get by the rule. Kitchen sink is the opposite. Whatever you got, you are putting in the complaint.  



The advantages of barebones complaint: no free discovery (making them work to find out the facts), filing 

it because you have to (you may not know everything so you are dealing with the cards you are dealt), 

and you would use it during simple cases (cost, narrow complaint to keep scope of discovery narrow), 

don’t risk being wrong, get to court quicker due to statute of limitations, lower cost. 

Advantages of kitchen sink: impact on defendant, leverage to end case early showing what they have to 

deal with, the more you plead the less likely all your complaints will be dismissed, make defendant work 

hard at responding, impact on court, impact on external audiences 

 

Kitchen sink may hurt your leverage because you shot your shot at the beginning. It’s a public filing, so 

everything is in the court and newspaper. The news is already out there, so they may just fight through it 

rather than settle. It can go either way. With a public relations component, you may lose a little bit of 

leverage.  

 

Complaint and list of 3 strategic questions. Serve opposing law firm by email.  

3 decisions you had to grapple with that was the hardest or toughest things to deal with.



Discussed on: 09/18/20 

Tellabs, Inc. v. Makor Issues & Rights, LTD. 
Supreme Court of the United States 

2007 
I. Key Facts 

Beginning in December of 2000, CEO and president of Tellabs falsely reassured public investors that 

Tellabs had strong demand for its product, when the opposite was true. CEO misled the public from 2000 

to spring of 2001 in four ways: 1. Stating that the demand for flagship product was continuing to grow, 2. 

the next product was available for delivery and demand was growing (it was not ready and demand was 

weak), 3. falsely represented financial results for the fourth quarter, and 4. overstating revenue 

projections while demand was dying and product was behind schedule. The price of stocks fell from $67 

to $15.87. 

II. Procedural Posture 

Petitioner: Tellabs, Inc. 

Respondent: Shareholders (accusing petitioner of engaging in a scheme to deceive the investing public 

about the true value of Tellabs’ stock) 

On December 3, 2002, shareholders filed a class action lawsuit. Their complaint stated that Tellabs and 

the CEO had engaged in securities fraud in violation of § 10(b) of the Securities Exchange Act of 1934, 

48 Stat. 891, 15 U.S.C. § 78j(b), and SEC Rule 10b-5, 17 CFR § 240.10b-5 (2006), also that CEO was a 

"controlling person" under § 20(a) of the 1934 Act, 15 U.S.C. §78t(a), and therefore liable for the 

company's fraudulent acts. Tellabs moved to dismiss the complaint on the ground that the Shareholders 

had failed to plead their case with the particularity the PSLRA requires. The District Court agreed, and 

therefore dismissed the complaint without prejudice. The Shareholders then amended their complaint, 

adding references to 27 confidential sources and making further, more specific, allegations concerning 

CEO’s mental state. The District Court again dismissed, this time with prejudice. The Shareholders had 

sufficiently pleaded that CEO’s statements were misleading, the court determined, but they had 

insufficiently alleged that he acted with scienter. Court of Appeals then reversed in prat, concluding that 

the shareholders had sufficiently alleged CEO acted with requisite state of mind. There is question now if 

the shareholders stated with particularity facts giving ruse to a strong inference that CEO acted with 

scienter.  

III. Plaintiff’s Argument/Defendant’s Defense 

A.  

B.  

IV. Issue(s) 

A. Can a plaintiff alleging fraud plead facts that would lead a reasonable person to make an 

inference that the defendant had the requisite intent? 

B. Is the “strong inference” standard met if the complaint alleges facts from which, if true, a 

reasonable person could infer that the defendant acted with the required intent? 

V. Holding 

A. No-Remanded 

VI. Rules 

A. To qualify as strong within the intendment of §21D(b)(2), an inference of scienter must be more 

than merely plausible or reasonable, rather, it must be cogent and at least as compelling as any 

opposing inference of nonfraudulent intent (pg. 162). 

1. To determine whether the plaintiff has alleged facts that give rise to the requisite "strong 

inference" of scienter, a court must consider plausible non-culpable explanations for the 

defendant's conduct, as well as inferences favoring the plaintiff (pg. 167). 

https://casetext.com/statute/united-states-code/title-15-commerce-and-trade/chapter-2b-securities-exchanges/section-78j-manipulative-and-deceptive-devices
https://casetext.com/regulation/code-of-federal-regulations/title-17-commodity-and-securities-exchanges/chapter-ii-securities-and-exchange-commission-continued/part-240-general-rules-and-regulations-securities-exchange-act-of-1934/subpart-a-rules-and-regulations-under-the-securities-exchange-act-of-1934/manipulative-and-deceptive-devices-and-contrivances/24010b-5-employment-of-manipulative-and-deceptive-devices


i. A complaint will survive only if a reasonable person would deem the inference of 

scienter cogent and at least as compelling as any opposing inference one could 

draw from the facts alleged (pg. 167). 

ii. The reviewing court must ask: When the allegations are accepted as true and 

taken collectively, would a reasonable person deem the inference of scienter at 

least as strong as any opposing inference? 

VII. Analysis 

A.  

VIII. Concurrence or Dissenting Remarks 

Justice Scalia, concurring in judgement 

A. The test should be whether the inference of scienter, if any, if more plausible than the inference of 

innocence (pg. 169).  

IX. Further Notes/Class Notes 

Heightened pleading standards: 

Cases that sound in fraud. It doesn’t matter what labels the plaintiff affixes to the complaint. If plaintiff 

alleges fraud, and the court determines the allege is fraud, you are heightened to a higher pleading 

standard. You need to provide details of the allegedly fraudulent conduct. You have to plead the 

particularity, but you can plead generally that someone has fraudulent intent. It is hard to know what is 

inside someone’s state of mind. You have another level up. There are statutes that make it even harder. 

PSLRA, you have to plead the fraud with particularity and you have to add particular allegations of state 

of mind of the person you are accusing of fraud. The standards protect against needless lawsuits that drain 

time and money. Fraud can be injurious as well. Protection against extortion, protects reputations, and fair 

notice of claim. If the PSLRA is in play, the final will tell us. 

8(a) or 9(b) if you don’t see anything about a statute.  

Key allegations: plaintiffs purchased TL stock between dates, and TL and CEO falsely reassured public 

about strong product demand and revenue when the opposite was true. 

After amending the pleading, district court dismissed again with prejudice. Probably okay under Rule 9(b) 

but not PSLRA.  

Rule 9(b) allows to plea intent generally. “defendants made these fraudulent disclosures with fraudulent 

intent” It is hard to prove the facts proving fraudulent intent at the beginning 

PSLRA has to see enough in the complaint that the thigs you inference was caused by fraudulent intent. 

Does complaint give rise to a strong inference of scienter? 

Scienter=state of mind. Scienter under PSLRA-A mental state embracing intent to deceive, manipulative 

or defraud. 

7th circuit’s test is a reasonable person’s test. 6th circuit is most plausible.  Supreme court lands in the 

middle. The test is a 50% test.   

Possible (not enough for any complaint): Form 0% to plausible 

Plausibly (enough under FRCP 8(a)(2)): More than possible (but could be less than 50%) 

Strong inference (necessary for PSLRA scienter): at least 50% 

Plead facts with particularity requirement under FRCP 9(b) and PSLRA (who, what, when, whey, where, 

how) 

Once you admit you are filing a fraud claim you trigger the heightened pleading standard of 9(b). 

Sometimes plaintiffs don’t want to do this. This means the court needs to its own analysis beyond the 

labeling to see if the allegations actually sound like fraud allegations 

Final word: FRCP(a)(2): Plausibility standard-Twonbly, Iqbal 

 

Heightened pleading rules for claim that sound in fraud 

-FRCP 9(b): Particularity as to facts, general as to intent 

PSLRA: Particularly as to facts, strong inference as to intent



Discussed on: 09/23/20 

Zuk v. Eastern Pennsylvania Psychiatric Institute of the 

Medical College of Pennsylvania 

United States Court of Appeals 

1996 
I. Key Facts 

Plaintiff, a psychologist on the defendant’s faculty, taped two of his family therapy sessions. Defendant 

made them available for rental through its library. Plaintiff wrote a book, containing transcripts of the 

therapy sessions. In 1975, Plaintiff registered the book with the United States Copyright Office. Five 

years later, Plaintiff requested that all copies of the films be returned to him, but Defendant ignored the 

request. Plaintiff sued defendant for copyright infringement. Defendant moved to dismiss under rule 

12(b). While the motion was pending, defendant moved for sanctions, on the ground that plaintiff's 

attorney had failed to conduct an inquiry into the facts and law. The Court granted this sanction, and 

plaintiff and plaintiff's attorney were subject to joint and several liability for the sanctions. Plaintiff 

settled with defendant, but plaintiff's attorney appealed the grant and application of such sanctions. 

II. Procedural Posture 

The district court dismissed the case under rule 12(b)(6). The copyright of the book didn’t reach out and 

cover the videos. They also said the statute of limitations were up and imposed sanctions on attorney and 

client. Claims were time barred. Judge enters why Rule 11 sanctions should not be granted. Appeals court 

thinks they didn’t get sanctions right here. 

III. Plaintiff’s Argument/Defendant’s Defense 

A.  

B.  

IV. Issue(s) 

A. Were sanctions proper against appellant attorney even if there was abuse of discretion on the 

district court based on an erroneous view of the law? 

V. Holding 

A. Yes-Affirmed in part and Vacated 

VI. Rules 

A. Rule 11 sanctions are within the sound discretion of the court if the legal arguments are not 

warranted by existing law (pg. 150). 

VII. Analysis 

A.  

VIII. Further Notes/Class Notes 

Rule 11: you want defendants to be free from harassment and undue costs and the like. Rule 11 is pivotal 

in striking the right balance because it limits parties and parties’ lawyers from overreaching in the context 

of civil litigation. The vast majority of time it is invoked is challenging the complaint. Usually they file it 

saying it is in bad faith against the party. This rule ends up focusing on conduct in bringing allegedly 

frivolous claims, but it regulates the conduct of defendants too. When we sign complaints, we are 

warranting that we comply with rule 11. This signature represents the believe that what we are doing is in 

good faith and complaint with Rule 11. 

Rule 11 representations-relate to pleadings, written motions, and other papers filed with court. It is 

triggered by signing, filing, or advocating. “To the best of the person’s knowledge, information, and 

belief.” Before you make an assertion, you have to think that it is to the best of…that it is accurate and in 

good faith. Also, the rule makes us perform an inquiry reasonable under the circumstances before you file 

in court.  

Is it objectively reasonable that a lawyer could or should have known the facts are incorrect or the law is 

incorrect? Reasonableness re knowledge and belief, and reasonableness of inquiry. Not strict liability; this 

would chill to many valid claims. Being wrong does not equal being objectively unreasonable. Someone 



is always wrong in court, so being wrong doesn’t mean you are sanctioned. It has to be something worse 

than that for sanctions to come.  

What makes an investigation reasonable? Advisory committee notes: 

How much time was available to attorney? Did the lawyer have to rely on client? Was the position legally 

plausible? Was the lawyer relying on another lawyer’s work? 

Rule 11 applies to facts 11(b)(3), law 11(b)(2) and purpose 11(b)(1) 

Facts (b)(3): To the best of our knowledge and belief, we believe the factual allegations have evidentiary 

support or will have evidentiary support after discovery or more inquires. If you find evidentiary support, 

you just plead it. If you fail to find it, but believe you are likely to find evidence, you plead but label it 

appropriately (information and belief). If you are not likely, you don’t file.  

Law 11(b)(2): to the best of our knowledge and belief, the claims and defenses we make are warranted by 

existing law or by a nonfrivolous argument for extending, modifying, or reversing existing law. 

Purpose 11(b)(1): Even apart from my factual and legal allegations, you are certifying that it is not being 

presented for improper purpose, such as harassment or driving up the cost. 

11(c)- it tells you how to impose sanctions. You don’t want to rush to impose sanctions. Imposed only 

after notice and opportunity to respond. Motions for sanctions must be made separately from all 

other motions. The opposing lawyer has a 21-day safe review and response period of other party 

seeks sanctions. It allows them to think and reflect and maybe withdraw the claim that is in 

question. Goal is deterrence, not punishment. 

 

This is a federal question because it arises under federal copyright law. Dr. Z. sues EPPI for copyright 

infringement. Focus is on films of therapy session Dr. Z did while employed by EPPI. Dr. Z 

copyrighted book in 1975 that contained transcripts of therapy sessions. Dr. Z fired in 1980. EPPI 

refused to return copies of film. They rented them out for some period after 1980. Rental is the 

alleged copyright violation. 1994: Dr. Z renewed attempts to get film. 1995, attorney filed suit for 

copyright infringement. EPPI moved to dismiss and sent sanctions notice to Dr. Z under 11(c)(2).  

The appeals court seems sympathetic to court to imposing sanctions. It is important to say why they are 

imposing sanctions though, and what the rule and law is. The district court’s opinion wasn’t very 

clear about its authority to impose sanctions. Even though the appeals court aligns with view of 

district court, it affirms in part and vacates in prat asking the court below to provide a more robust 

explanation as to why sanctions were imposed. 

The American rule is that each side pays each own way. There are some statutes that have fee-shifting 

provisions, and copyright is one of them. This law says that if you win, you can ask the court to 

have other side pay attorney’s fees. This doesn’t apply to attorney. It allows to impose attorney’s 

fees to Dr, not the lawyer. Only the party.  

Other grounds for sanctions: 28 USC Section 1927. Willful multiplication of proceedings. It requires 

finding of bad faith. This doesn’t work because there was just a complaint filed. There was no 

evidence that the attorney misused the system.  

Because judges are vested with the power to control the proceedings, courts have recognized that judges 

have the power to sanction parties and lawyers. It requires specific finding of bad faith. It happens 

in situations where there is verbal conduct that is undertaken in bad faith. It doesn’t fit 1927 or 

rule 11.  

Rule 11 has to be the basis of the sanctions against the attorney.  

Other grounds for sanctions besides Rule 11: 

28 USC 1927-Willful multiplication of proceedings. Requires finding of bad faith 

Inherent power of court-Requires specific finding of bad faith 

Fee-shifting statue-Not applicable to lawyers 

Lipman’s Rule 11 violations-Inadequate factual investigation re timeliness of claim (were the films being 

rents in the three years before the lawsuit was filed? 

Copyright in the book does not protect films transcribed in the book. Did not argue for new interpretation 

of copyright statute based on same author issue.  


