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The Exam 

 
Questions derived ultimately from tutorial questions (50%) CLOSED BOOK examination of 5 
compulsory questions requiring short essay-style answers  approximately 18 minutes to 
each question. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



 2 

SOVEREIGNTY, SYSTEM, DEATH 
 
 
 

Hard LP   Denotes a strict separation of law from morality and other legal standards 
(Hobbes) 

Vs 
Soft LP  Denotes a less strict separation of law from morality and other legal standards 

(Hart) 
 
Focus Question: Is the law properly authorised? 
 
General features of LP: 

1. Law is created by humans in society; it does not transcend society. 
2. There is no necessary connection between law & morality. 
3. LP is concerned with describing the sources of law, & its formal structures. Hence, it 

constructs systems. 
 
Recall LP’s context: 

1. Emerged as a modern contribution to TOL 
2. Coincided with the emerging Nation State/s in Europe, the demise of law as primarily 

custom, a ‘positivistic’ approach to science (in the Age of Science), & the emergence 
of utility 
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Hobbes 

 
COMMAND THEORY  LAW is command! 

 
NOTE: Hobbes was only being used as a leg up for Schmitt  looking at Schmitt’s take of 
Hobbes Leviathan  
 
Command Theory 
 
‘A Law is the Command of him, or them that have the Sovereign Power, given to those that 
be his or their Subjects, declaring Publicly, & plainly what every of them may do, & what 
they must forbear to do.’ 
 
Leviathan Chapter 26: “law in general, is not Counsell, but command … of him, whose 
Command is addressed to one formally obliged to obey him” (374) 
 
 “the legislator in all Commonwealths, is only the Soveraign” (whether monarchy, 
democracy or aristocracy (375)) 
 
“Soveraign is legislator” (375) 
 
Hobbes on laws 
 
Leviathan Chapter 15: “dictates of Reason” were improperly termed laws (227) 

 Objective standard of reasonableness improperly termed laws. Not what we think is 
reasonable but the work of the person in charge. 

 
Law is the word of the one with the command (227) 

 Laws by this commander are “properly called lawes” (228) 
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Schmitt 
 
The State 
 
Technically-neutral State machine → independent of political goals 

 By the process of mechanisation and bureaucratisation, the state assumes a value-
neutral truth  

 Claimed it is impossible to resist Leviathan 
o Leviathan is there to protect us  

 
State absorbs rationality & legality – extra civitatem nulla securitas 

 “a well functioning, big machine, the machina machinarum” (42) 

 “state is an apparatus” – “a technically neutral instrument” (42) 
 
His message: The state is a machine 

 “the machine … assumes a value-&-truth neutrality of a technical instrument” (42) 
 
Right to destroy the state 
“the right to destroy the state, a paradox” – “The state of the leviathan excludes the state of 
nature.” (47) 
 
The endeavor to resist the leviathan, the all powerful, resistance-destroying, & technically 
perfect mechanism of command, is practically impossible.” (46) 
 
“Extra civitatem nulla securitas. The state absorbs all rationality and all legality.” (48)  
“beyond the civil state there is no security” 

 Hence all outside/beyond the State is the State of Nature (48) 
 
The Sovereign 
 
Defines sovereignty→ ‘Sovereign is he who decides on the exception’ 
 
Defines the sovereign as within & without law  Emergencies the sovereign goes outside 
the law 
 
Schmitt characterises sovereignty as the “question of the decision on the exception” (9), 
referencing Bodin’s identification of the “actual mark of sovereignty” as the “authority to 
suspend valid law” (9). (True Leviathan authority  can suspend the law and still be in 
power) 
 
The sovereign is both “outside the normally valid legal system, [but] nevertheless belongs to 
it” (7). 
 
The Exception 
Not command or rules but decisions 
 
A foundational idea for Schmitt, the exception is: 
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 A “general concept in the theory of the state, & not merely to a construct applied to 
any emergency decree or state of siege” (5). 

 A “case of extreme peril, a danger to the existence of the state”, but a case that 
“cannot be codified in the existing legal order” (6). 

 
Defines the exception as extreme peril, emergency  it suspends the legal order 
 
Decision 
 
The sovereign’s decision extends to whether to suspend the constitution “in its entirety” (7). 

 Yet Schmitt claims that the sovereign reacts to the exception on the ground of self-
preservation – the “norm is destroyed in the exception” (12).  

 
The Exception 
 
Schmitt’s characterisation of the exception is as “principally unlimited authority” (12) 
 
The exception can be defined as: The “suspension of the entire existing order” – hence, 
“the state remains, whereas law recedes”. 
 
But the exception is not “anarchy & chaos”, & so ‘order’ can reign (12) 

 Yet the exception cannot be “subsumed” – “it defies general codification” (13). 
 
It confirms both the rule & its existence; the rule derives from the exception. So, the 
exception is “more interesting than the rule” (15). 

 More interesting that it is within the exception that true power lives. The rule is 
normally functioning power. 

 It is in the exception where you see true sovereignty working.  

 For Schmitt, the result of the sovereign’s decision on the exception is that 
sovereignty is “juristically defined correctly, not as the monopoly to coerce or to 
rule, but as the monopoly to decide” (13). 

o Decision rather than command. It is about the ruler’s discretion.  
 
Moreover, the sovereign anticipates the exception: 

 “All law is ‘situational law’. The sovereign produces & guarantees the situation in its 
totality” (13). 

 Yet “[t]he exception confounds the unity & order of the rationalist scheme”: 
“Emergency law was no law at all for Kant” (14). Why? 

 And a “philosophy of concrete life” must be interested in the exception “to the 
highest degree” (15). 

 
NOTE: Schmitt is a major influence for Agamben. 
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Austin 
 
HARD LP 
 
His hard LP reworked Hobbes’s/Bentham’s command theory 

 His model developed ‘law strictly so-called’ 

 Adopted command norms of Hobbes – through Bentham  
 
Law is command + duty + sanction, from indivisible sovereign 
 
Austin’s reworking of Command Theory 
 
He defined ‘law’ with several elements: 

1. Law is a form of rule, established by an intelligent being for guiding the same (p8) 
2. Law is a species of command (p11) 
3. A command needs a sanction (p12) 
4. A sanction is an evil/violence, not a reward (pp12-3)  Coercive theory 
5. A command must be general (pp15-8) 

 
Law is composed of the inseparable connection of the three terms: command, duty and 
sanction 

o Page 14: describes the trilogy of elements  
 
 “The existence of law is one thing; its merit or demerit is another” (Lecture V, 157) 

 Morality of the law is a totally different question 
 
Reworks Bentham’s command theory by: 

1. Introducing sanction to commands 
2. Using a criminal model  
3. Conceiving an indivisible sovereign (No SOP) 

 
Austin’s Model 
 
Commands include: 

1. Particular commands = Laws Improperly So-Called that include → 
o Law by Slender Analogy = laws of physics, ‘vegetable’ laws, biology  
o Law by Close Analogy = laws of honour, fashion, constitutional law, 

international law  
 

2. General commands (positive law) =   Laws Properly So-Called 
o Divine Law 
o Human Law  Positive Law from the Sovereign 

 
Particular Commands: Positive Morality from humans inter se with no Sovereign 
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Positive Human Law 
 
This is the proper positive law  the command of the sovereign  
 
The matter of jurisprudence is positive law” (8) 
 
Human law established by political superiors “is styled positive law, or law existing by 
position” (9) 
 
That is, “law, simply & strictly so called, or law set by political superiors to political inferiors” 

 i.e. law as command with sanctions set by political superiors 

 You need general commands to form positive law  

 Seeks to define (positive) law by distinguishing it from various “laws” 

 Conceives an unlimited sovereign as being habitually obeyed by the (bulk of the) 
populace 

 
Austin’s Model 

1. Austin distinguishes Divine Law (not to be labelled ‘NL’) from human law (9) 
2. He then splits human laws to two (9): 
3. Austin uses ‘is vs ought’ or ‘source vs content’ when describing ‘positive morality’ – it 

is distinguished from divine law & from (human) positive law (10) 
o Distinguishing law from morality 

4. He demonstrates his Hobbesian influences in his focus on command, & in his 
understanding of superiority as signifying ‘might’ (18) 

 
NOTE: his greater vision of “inseparably connected” positive law & positive morality in a 
“vast organic whole”  
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Hart 
 
SOFT LP  
 
Soft legal positivist 
 
Not looking at whether the system is good or bad, looking at whether it is legal 

 His soft LP of social rules critiqued Austin’s LP of ‘coercive orders’ 
 
Law is a social construction! He devised a law for lawyers (98) 
 
Hart’s ‘fresh start’ 
 
In Chapter V, Hart departed, in a “fresh start” (79): 

1. From Austin’s command theory & his sense of being “obliged” to obey law 
2. From law as the “sovereign’s coercive orders” – Hart adopts “law as the union of 

primary & secondary rules” 
 
Critiqued an uncritical use of ‘sovereignty’, & critiques it via the gunman example 
 
Hart discerns 4 failures in Austin’s model (79): 

1. His criminal model was deficient  relies on coercion.  
2. Legal powers did not fit with his coercive model  
3. Certain legal rules were not explicitly prescribed in Austin’s theory 
4. His notion of a sovereign was deficient  Austin’s sovereign is unlimited and 

indivisible but there should be a SOP 
 
Key point: Austin’s model of “coercive orders (81) or “orders backed by threats” (79) is the 
“record of a failure” (80)  

 Austin’s “ideas of orders, obedience, habits, & threats, do not include & cannot by 
their combination yield, the idea of a rule” (80) 

 Hart recaps critique of Austin’s command theory (79-80), in Austin’s lack of a proper 
concept of rule (80) & obligation. 

 
Differs to Austin: Laws in a command system dictates that we obey because we are coerced 
with gun to the head  

 Hart’s system is one where he devises an obligation to obey 

 Hart sketches, & reformulates, the resources for his concept of law: rule; obligation; 
points of view (IPOV + EPOV)  leading to the idea of minimum conditions for a 
legal system 

 
“gunman situation” 
 
The ‘obligation vs obliged’ tension: 
 
Austin says we follow the law in the same way as if a gunman pointed a gun to our head and 
we had to follow it. But law has to be more  there has to be obligations 
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Obligations: “Rules are conceived & spoken of as imposing obligations when the general 
demand for conformity is insistent & the social pressure brought to bear upon those who 
deviate … is great” (86) 
 
Hart’s definition of ‘sovereignty’  
 
Notes ‘an uncritical use of the idea of sovereignty’ 
 
Frustrated with 2 fallacies: 

1. Fallacy of unlimited sovereignty: ‘there must in every municipal legal system be a 
sovereign legislator subject to no legal limitations’ 

2. Fallacy that no limitations of IL: ‘international law must be of a certain character 
because states are sovereign & incapable of legal limitation save by themselves.’ 

 
Underlines that ‘belief in the necessary existence of the legally unlimited sovereign 
prejudges a question’ 
 
Identifies 2 questions 

1. For municipal law (law of the state): ‘what is the extent of the supreme legislative 
authority recognised in this system?’ 

2. For international law: ‘what is the maximum area of autonomy’ that ‘rules’ allow to 
states? 

 
Model 
 

1. Rules of games, sport, etiquette 
o These ones don't make it to being proper laws as they have no obligations  

2. Laws of Obligation 
o Morality  rules of obligation but not positive laws. Needs to be 

distinguished from rules of law proper 
o Law  

 Primary Rules 
 Secondary Rules  

 
Hart introduces his union of 2 rules: 

 “Rules of the 1st type impose duties;  

 rules of the 2nd type confer powers, public or private” (81) 
 
Primary and Secondary Rules 
 
Primary Rules: Criminal law: prohibtions on stealing  you have a duty to follow it  
 
Secondary Rules: Supplementary to the primary rules. Have to have the primary rules as the 
base 
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He begins with a hypothetical ‘primitive’ society –  relevantly, society with only rules of 
obligation or (primary rules).  
 
Primary rules  risk 3 defects (92-3) 

1. Uncertainty 
2. Stasis 
3. Inefficiency 

 
Secondary rules → rules of ‘CAR’ including the master rule of recognition 

1. C = change (Legislature)  Remedy statis and fixity of the law 
2. A = adjudication (Judiciary)  Remedying inefficiency 
3. R = Recognition (Executive)  Remedies uncertainties in a legal system  

 
In Chapter VI, Hart traverses the foundations of a concrete legal system: the/a RR as the rule 
accepted by the officials (101-2); & the minimum conditions of a legal system. 
 
Rules of recognition important  

1. IPOV: “It is the law that …” 
2. EPOV: “In England they recognize as law … whatever the Queen in Parliament enacts 

…” (102) 
 
Minimum legal conditions 
 
Proposes 2 minimum conditions of a legal system, + 2 points of view attaching to these 2 
conditions: EPOV, IPOV 
 
EPOV  For a minimum legal condition  

 an objective statement from observing others’ conduct & behaviour that accords 
with rules – so “observable regularities of conduct … & signs” 

 
IPOV   those inside the system internalising the law 

 is a subjective statement describing one’s own conduct, including one’s ‘acceptance’ 
of a rule – so use of rules as “guides to conduct” (89) 


