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1   SCOPE OF PRIVATE INTERNATIONAL LAW 

 

An unstated premise from previous private law subjects (torts, contracts, property law etc.) is that 

each case has been confined within one legal system. 

 Donoghue v Stevenson: A Scottish case – both parties were located in Scotland; the 

manufacturing and distribution was entirely internal to Scotland. In Australia, we use it as a 

seminal case on liability in negligence to the ultimate consumer, the formulation of the 

neighbour principle etc. – but private international law is not about substantive tort law. 

The key idea here is that the case was heard first in Scotland and then in the House of Lords 

– it was entirely domestic, a municipal case, self-contained in one legal system. 

 Hypothetical. Assume Stevenson‟s bottle was consumed in NSW. This transforms a simple 

private law problem by way of a potential „relevant foreign connection‟, a nexus with 

another legal system.  

 Definition: Private international law (PIL) is concerned with cases where there is a relevant 

connection with another legal system. Determining „relevance‟ is not intuitive, but there are 

discernible rules. (NB: references to „PIL‟ will be to „Private International Law‟; references 

to „Public International Law‟ will be made separately.) 

o Significance. What is relevant in a tort case from, e.g., the EU or the PRC is 

distinct from what is relevant in NSW. A specific case on point is NZ where there 

is no liability for personal injury in tort or contract at law. If one NZ foreign visitor 

to NSW causes injury to another NZ foreign visitor in NSW (e.g. a motor 

accident), the judge will ask whether it is relevant that both the potential P and D 

are from NZ? As foreign law, a judge cannot take judicial notice, but is it relevant 

that the two were temporally resident in NSW but habitually resident in NZ? No, 

not in NSW! 

 But if the same case were heard in, e.g., Greece, England, Sweden, PRC 

etc., not only would it be relevant that they came from the same foreign 

legal system, but it would be determinative of the relevant applicable law.  

o Rules of Australian law that deal with private cases (torts, contracts, succession 

etc.) that have a relevant foreign connection: e.g. a contract dispute where the 

applicable substantive law i.e. the legal system that is the proper or governing law 

of the contract – is determined only by reference to principles of PIL. Same with 

tort: under the C21st regime, important to consider where the tort was committed. 
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Property: critical where the property is situated. Succession: critical where the 

deceased person died, their movable and immovable property etc.  

 PIL is about the interplay of legal systems, not the interplay of the laws of sovereign states 

as such. Public international law is about the legal rules that regulate relations between 

sovereign states i.e. the rules-based system deriving authority from the consent of states 

manifested expressly in treaties or CIL. Private international law is not about sovereign 

states as such, but the interaction of and between legal systems. 

 „Country‟ – a term of art. Where you deal with a non-unitary legal system, you can‟t speak 

of „countries‟ for PIL purposes. The interplay of legal systems may, e.g., be between NSW 

and Oklahoma; QLD and Ontario. 

o Definition: For PIL purposes, a „country‟ is a geographical area with its own legal 

system. Hence, Scotland is a „country‟ even though it‟s part of the UK. For many 

purposes, „Australia‟ is not a country in the PIL sense. There can be a unity, of 

course, in the common law of Australia deriving from the HCA, but prior to that 

there is considerable diversity between the common law of intermediate and 

appellate courts in the states and territories.  

  In Australia: the „country‟, when looking at tort and contract, is an Aus 

state or territory – a geographical area with its own system of private law.  

 Renault v Zhang (2002): Concerned a car accident in New Caledonia, litigated in the 

NSWSC. The alleged cause of the accident was a Renault motorcar, manufactured in 

continental France. New Caledonia does not have its own legal system – thus, it is not a 

„country‟ since it does not satisfy the second limb of the definition. There is no need to 

determine whether the place of the tort was metropolitan France because it is the one legal 

system.  

o International PIL occurs where a legal question is connected with a country outside 

of Australia (e.g. NSW proceedings in respect of a tort committed in France).  

o Intranational PIL occurs when a legal question is connected with another state or 

territory of Australia (e.g. NSW proceedings in respect of a tort committed in 

Tasmania).  

 The distinction began in John Pfeiffer v Rogerson (2000) where a claim 

was made in the ACT wrt a tort committed in NSW. That tort might as well 

have been committed overseas – in general terms, the Aus states and 

territories are foreign countries, one to the other.  
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o The most important difference between inter and intranational PIL problems is the 

federal Service and Execution of Process Act, s 15(1), which says that the 

originating process of any court in any part of Australia may be served on a D in 

any other part of Australia. Australia is, therefore, a single geographic area for one 

particular purpose: the serving of originating process. In terms of personal 

jurisdiction, that one provision breaks down what would otherwise be geographical 

barriers between the states and territories.  
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7   CHOICE OF LAW IN TORT 

 

A. FOREIGN TORTS AND LOCAL TORTS; MARITIME TORTS AND 

AERIAL TORTS 

 

(i) The lex fori for local torts; lex loci delicti for intranational and international torts; the Distillers 

test for determining the place of the tort 

 

Local torts: committed in NSW 

 If a tort is committed in NSW, the only relevant law is NSW law. Regardless of any foreign 

connection of the parties – regardless even of any foreign connection the tort might have – 

if it is committed in NSW, the applicable substantive law is that of NSW.  

o Example: Two NZ citizens in a car accident in NSW. From an Aus perspective of 

PIL, it is irrelevant from a choice of law perspective that the parties are from NZ: 

NSW law applies. 

Foreign torts: committed outside of NSW 

 Intranational foreign torts: within another Australian state or territory 

 International foreign torts: outside Australia 

 

Lex loci delicti commissi: The place where the tort occurred (lex loci delicti – LLD) is the 

Australian choice of law rule for all multi-state torts.  

 In the context of personal jurisdiction, the originating process of the NSWSC may be 

served outside Australia „if the proceedings are founded on a tort committed in NSW‟: 

UCPR 2005 (NSW) Rule 11.2 and Sch 6 para (d). 

 In the context of choice of law, the applicable substantive law for foreign torts (i.e. torts 

committed outside the forum) is the lex loci delicti. 

o See, for intranational torts: John Pfeiffer Pty Ltd v Rogerson (2000) 203 CLR 503 

o And, for international torts: Regie Nationale des Usines Renault SA v Zhang (2002) 

187 ALR 1. 

 If the LLD is the forum, the applicable substantive law is the lex fori, irrespective of any 

foreign connections that the parties might have: Szalatnay-Stacho v Fink [1947] KB 1. 
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o In that case, the Czechoslovakian govt (invaded by Germany in 1938) were in 

England. The P was part of the Czechoslovak diplomatic service; the D was a 

senior govt official in the Czech govt (chief prosecutor in the CA). In the course of 

official duties, the D wrote a letter concerning the P, addressed to the President of 

Czechoslovakia in exile in England. P brought a defamation claim against the D. 

Choice of law issue: the place of the tort of defamation is the place where the 

defamatory statement is published, regardless of the medium (could be multiple 

places). Here, it was clearly England. The problem here was that under Czech law, 

the D was immune from suit via a defence of absolute privilege of govt officials in 

official correspondence. But no such defence existed under English law – instead, a 

lesser defence of „qualified privilege‟.  

 Held: Law of Czechoslovakia was not relevant at all. It was a local tort, 

committed in England – notwithstanding the significant connection of the 

parties to their homeland, the place of the tort was, conclusively, England: 

lex loci delicti applied. 

 Test for determining the LLD: „the basic test to be applied is the same‟ whether the issue 

arises in personal jurisdiction or choice of law (Nygh, 20.6 at 481). Where all relevant 

elements of the tort are confined within one country, the locus delicti (LD) is that country. 

Difficulty is where there is a transborder dimension e.g. negligence cases where the breach 

of duty and damage occur in different countries.  

 Place of damage: The LD is not necessarily where the P suffers damage, including 

direct/immediate damage.  

o Lord Pearson, Distillers Co (Biochemicals) Ltd v Thompson [1971] AC 458 at 468: 

the place where the P suffers damage as the result of the D‟s negligence may be 

„quite fortuitous‟: „It is not the right approach to say that, because there was no 

complete tort until the damage occurred, therefore the cause of action arose 

wherever the damage happened to occur. The right approach is, when the tort is 

complete, to look back over the series of events constituting it and ask the question, 

where in substance did this cause of action arise? 

 Distillers Test: Two formulae for determining the LD at 469 

o (a) The place where „in substance the wrongdoing occurred‟ 

o (b) The place of „the act (which must include omission) on the part of the [D] 

which has given the P a cause of complaint in law‟. 
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 Voth v Manildra Flour Mills Pty Ltd (1990) 171 CLR 538 per Mason CJ, Deane, Dawson 

and Gaudron JJ: „The approach formulated in Distillers does no more than lay down an 

approach by which there is to be ascertained, in a commonsense way, that which is required 

by Jackson v Spitfall (1987) LR 5 CP 542 at 552, namely, the place of “the act on the part 

of the D which gives the P his cause of complaint”.‟ 

o Ultimately, adoption of the Distillers test: „The right approach is, when the tort is 

complete, to look back over the series of events constituting it and ask the 

question, where in substance did this cause of action arise?‟ 

 

Distillers Co (Biochemicals) Ltd v Thompson [1971] AC 458: Laura Ann Thompson (P) was born 

in NSW with serious disabilities attributable to her mother‟s consumption of a drug called 

„Distaval‟, obtained on prescription, that contained thalidomide. The drug was made in England, 

packaged in the form in which it would be distributed globally. In the packaging, it said it was a 

„safe and harmless sedative with no side effects‟. The drug was imported to NSW, prescribed and 

consumed, and the P was born with disabilities. Proceedings against the English Distillers Co were 

brought in the NSWSC.  

 Personal jurisdiction problem more than choice of law: Distillers had substantial property 

in NSW, but ownership of assets in NSW is not a basis for personal jurisdiction, just a 

practical rason for bringing a claim. The D has to be either (a) present in NSW, in the sense 

of carrying on business, for corporate persons, or physical presence for natural persons, or 

(b) voluntarily submit to NSW‟s jurisdiction.  

o Even though the drug was sold in NSW, the company was not carrying on business 

– it was sold by wholesale distributors and entities importing to NSW. And no 

desire to voluntarily submit.  

 The P thus had to look to statutory bases for service of originating process outside of the 

jurisdiction of NSW and Australia. In 1971. The rules of tort applied the Supreme Court 

Rules 1970, and before that the Common Law Procedure Act (1899) – now the UCPR 2005. 

The 1899 Act, s 18(4), said that the originating process of the NSWSC can be served 

outside of Australia if founded on a cause of action arising in NSW i.e. the question is Was 

the tort committed in NSW? 

 Lord Pearson: the place of the tort of negligence is not necessarily committed in the place 

where the P suffers damage. The place of damage might be the place where the last 

necessary ingredient of negligence occurred. 
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o The place of the tort is the place of an act or omission on the part of the D which 

gives the P his or her cause of complaint in law. 

o But, then, he offered a second articulation: Where, in substance, did the cause of 

action arise? 

 The HCA often cites both tests, but the first is more helpful.  

 Applied to the facts: The P was very careful to note this was not a product liability claim. 

The manufacturing process was not negligent (i.e. not Donoghue v Stevenson). This was 

more a Hedley Byrne v Heller scenario i.e. negligent misrepresentation. The P said that the 

negligence of the D was the misrepresentation made to her mother that the drug was a „safe 

and harmless sedative‟ or, alternatively, the omission of warnings to categories of consumer 

(including pregnant women). A misrepresentation can be made only at the point when the 

representation is communicated to the representee. Thus, the place of the tort of 

misrepresentation is the place of communication – the P‟s mother was in NSW  the tort 

was committed in NSW. This was the basis of the service of the originating process in 

England. 

o Eventually, the case settled on financially satisfactory terms after the PC 

determined the LLD and the case returned to NSW (but the NSW court actually 

held there was no duty of care or breach of duty).  

 As a practical matter, the reason for Thompson to pursue the case in Aus was that an 

English court in the 1970s was far less likely to find a duty of care than a NSW one. 

 Two applications: James Hardie v Putt and Amaca v Frost. In both cases, the place of each 

tort was NZ, since the NSW manufacturers had negligently failed to warn consumers there, 

not in NSW. 

  

James Hardie & Co Pty Ltd v Putt (1998) 43 NSWLR 554: A NZ resident brought tort proceedings 

in NSW against two NSW companies which supplied raw asbestos (not an inherently dangerous 

substance) to his NZ employer. The P alleged that while at work manufacturing asbestos cement in 

NZ, he contracted mesothelioma from inhaling asbestos dust and that the cause of this injury was 

the negligent failure to warn of the risks on the part of the D. 

 Sheller JA (Beazley and Stein JJA agreeing): „…if the defendants owed the plaintiff a duty 

of care it was breached when and at the place where the plaintiff was exposed to dust from 

the asbestos without adequate warning…In this case, properly understood, the defendants 

did the wrong complained of in New Zealand.‟ 
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Amaca Pty Ltd v Frost (2006) 67 NSWLR 635; [2006] NSWCA 173: The P was employed by an 

insulation contractor in NZ, exposed to asbestos fibres manufactured by the D. Applying the 

Distillers test, the NSWCA held that, as a matter of substance, the P‟s cause of action in tort against 

the D had arisen in NZ.  

 Spigelman CJ (Santow and McColl JJA agreeing): the D‟s product was „inherently 

dangerous, in the sense that it could not be safely used without special precautions. It was 

not, however, defective in the sense that something went wrong in the manufacturing 

process.‟  

o Spigelman CJ went on to say that he gave „particular weight‟ to the fact that the 

insulation was manufactured with an eye to be distributed in NZ and across 

Australia.  

o He also noted that „each case turns on its facts and it will rarely be appropriate to 

try to reason on the basis of factual analogies.‟ 

 

Dow Jones & Co v Gutnick (2002) 194 ALR 433: This was the first appellate case in the common 

law world where the following question was addressed: Where is the lex loci delicti for the tort of 

defamation where the internet is the medium of publication? In this case, a staff journalist employed 

by Dow Jones wrote an article describing Mr Gutnick as „dishonest and a money launderer‟, 

uploaded to the DJ website in New Jersey. The publication sold 305,000 print copies with 550,000 

subscribers online, including 300 in Victoria (along with 14 print copies). 

 Regardless of the medium: LLD is the place of publication. If the medium is online 

transmission, the place where the material is downloaded, read or heard in a 

comprehensible form is the LLD – not where the information is uploaded. Dissemination is 

the heart of defamation.  

 Place of the tort was clearly Victoria – the place of the act of publication on the part of the 

D that gave the P his cause of complaint at law. Same consequences as Distillers: 

o The place of the tort was Victoria – there was extraterritorial jurisdiction to serve 

originating process on the D in NJ (DJ did not conduct business in Aus) under the 

Vic equivalent of the UCPR, hence personal jurisdiction was satisfied.  

o The place of the tort was Victoria – therefore, the applicable defamation law was 

that of Victoria.  
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 New Jersey and the law of the States of the US were more advantageous to 

the D than Aus laws, but that law is irrelevant. 

 „In cases, like trespass or negligence, where some quality of the defendant‟s conduct is 

critical, it will usually be very important to look to where the defendant acted, not to where 

the consequences of the conduct were felt.‟ 

 

(ii) Maritime and aerial torts 

 

Choice of law scenarios by sea and air: 

 Where a tort is committed on a ship at anchor or moored in the territorial sea of a foreign 

country (12nm): the locality of the tort is the coastal state, not the flag state: MacKinnon v. 

Iberia Shipping Co; Union Shipping New Zealand v. Morgan; Saldanha v. Fulton 

Navigation. 

  Where a tort is committed on an aircraft on the ground in a foreign country (Lazarus v 

Deutsche Lufthansa) or in flight over a foreign country (Smith v Socialist People‟s Libyan 

Arab Jamahiriya) or in flight over the territorial sea of a foreign country (Georgopoulos v 

American Airlines): the locality of the tort is the subjacent state, not the flag state. 

 Where a tort is committed on a ship on the high seas: the locality of the tort is the flag 

state: Roerig v Valiant Trawlers; Amdur v Zim Israel Navigation Co.  

 Where a tort is committed on an aircraft in flight over the high seas or any other place 

outside the jurisdiction of any state (e.g. Antarctica): the locality of the tort is the flag state. 

 Where a tort is committed in a coastal state‟s Exclusive Economic Zone (200nm outside the 

12nm territorial sea): the locality of the tort is the high seas and, therefore, the flag state: 

CMA GCM v The Ship “Chou Shan”. 

Collision cases: 

 Where there is a collision on the high seas between two ships (The Esso Malaysia; Parker v 

The Commonwealth and Blunden v The Commonwealth); or between a ship and an 

inanimate object (Submarine Telegraph Co v Dickson; Oceanic Steam Navigation Co v 

Mellor): the applicable substantive law is the lex fori. 

Crimes at sea 

 Where a criminal act on an Australian registered ship is committed, or a criminal act 

committed by an Australian citizen, other than a member of the crew, on a foreign ship: the 
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applicable substantive law is Australian criminal law (i.e. the substantive criminal law of 

the Jervis Bay Territory): Crimes at Sea Act 2000 (Cth). 

  Where a crime is committed aboard an Australian registered ship in the territorial waters 

of another state: Australian jurisdiction applies, even though the crime may be subject to 

the criminal jurisdiction of the coastal state: R v Anderson. 

 Where a crime is committed aboard a foreign ship in Australian territorial waters: 

Australian jurisdiction applies, not the flag state as a „floating island‟: R v Disun; R v 

Nurdin). 

 

Torts in the territorial sea  

 

MacKinnon v. Iberia Shipping Co 1955 SC 20 (Lord Carmont): A British merchant ship (registered 

in Glasgow) was in anchor within the Dominican Republic. MacKinnon was the engineer and was 

injured in the engine room, caused by the negligence of his employee, the ship‟s owner. After the 

accident, MacKinnon returned to Scotland where he brought what in Australia we would call a 

„common law negligence action‟. The only matter in issue was the heads of damage recoverable by 

the P. The P sought damaged for „pain and suffering‟ as well as for „future economic loss‟. The 

problem is that in the civil law system of the DR, there is no „pain or suffering‟ head of damage, 

only for economic loss.  

 Issue: In the P‟s CL Scotland claim, can he recover damaged for pain and suffering?  

 In 1955, the law of Scotland was the same as the law of NSW until the year 2000 – i.e. the 

rule in Phillips v Eyre: damages for pain and suffering were not recoverable unless 

available as a head of damage in the law of the place where the tort was committed. It 

follows, then, that the question is: where was this tort committed? 

o The Court held that this was a tort committed in the DR, notwithstanding that it 

was „internal‟ to a Scottish ship by registration. The claim in pain and suffering 

failed; the P was limited to recovery for future economic loss.  

o In NSW today: same outcome, but for different reasons. Here, if a tort was in the 

DR, you look directly to the law of the DR as the LLD and, from there, you find 

that there is no recovery for damages for pain and suffering.  

 

Union Shipping New Zealand v. Morgan [2001] NSWSC 325 (Sperling J); appeal dismissed (2002) 

54 NSWLR 690 (Heydon JA): An accident occurred on a NZ registered ship carrying coal from NZ 
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to NSW. It arrived in the inner harbour of Port Kembla, moored to the wharf. Morgan was a 

member of the crew, injured while unloading. He brought a common law negligence action in the 

NSWSC. Both the P and D were from NZ, where there is no liability in tort or contract wrt a 

workplace injury. But, thankfully, the place of the tort was NSW, and NSW had the applicable 

substantive law as the lex loci delicti. 

 Heydon JA observed the facts of the case: a vessel that had reached its destination, 

„fulfilling the core purpose‟ of its voyage. He held that applying NSW was not an „onerous 

or disruptive burden‟, nor was it contrary to the „reasonableness of expectations‟.  

 He also observed the anomaly of the boat being bound to the dock with workers leaving 

and entering the ship – if it was the flag state aboard the ship and the littoral state on land, 

then an injury on each respective locality would be within a different jurisdiction! „For it 

would be absurd, arbitrary, anomalous and contrary to commonsense if the law governing 

an injury suffered by a worker while trying to rectify a fault in the cross conveyor which 

dropped coal into the shore hopper was the law of the flag if his endeavours took place on 

board the vessel, but was the law of the littoral state if his endeavours took place after he 

had disembarked to get a better view of the problem from the shore hopper.‟ 

 Heydon left undecided the issue of whether a boat was engaged in „innocent passage‟ 

through the territorial sea of a coastal state with which it had no other connection.  

o But the territorial sea of Australia is as much a part of the country as any other part. 

Just because it is exercising „innocent passage‟ does not have an effect on choice of 

law questions e.g. criminal law would apply to any offence; statutory duties 

(including actions for breach of statutory duties) would be governed by NSW law. 

 

Saldanha v. Fulton Navigation [2011] EWHC 1118 (Admlty): Applied the principles in the two 

above cases. Similar to MacKinnon, except the territorial sea was the UK sea, adjacent to the coast 

of England and Wales. The merchant ship was registered in the Marshall Islands. The boat was 

moored off the Welsh coast waiting to proceed into port when the P was injured in a work-related 

accident. Where was the place of the tort? 

 Jervis Kay QC held that: „I take the ratio of the decision in MacKinnon to be that the law of 

the flag state is applicable where a ship is in international waters but not once it has entered 

territorial waters.‟ 

o NB: „England and Wales‟, „Scotland‟ and „Ireland‟ are three „countries‟ under PIL. 
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Torts on the high seas 

 

The Esso Malaysia [1975] QB 198: In 1969, due to negligent navigation of both ships, the D tanker 

„Esso Honduras‟ (sister ship of the Esso Malaysia) and the P ship, „Pavilosta‟, collided, killing all 

24 crew aboard the latter.  The D ship was Panamanian and the crew were Spanish. The P was 

registered in Latvia (USSR). The P brought an action in England under the Fatal Accidents Act 

1846 (equivalent to the NSW 1897 Act) to recover damages for the relatives of the deceased. 

 The English statute applied as the lex fori. The P had a good cause of action.  

 The law abrogated the common law rule that, in a civil court, the death of a human being 

does not constitute a legal wrong to the deceased‟s dependants. Parliament did not intend to 

exclude foreign claims, such as the present case, where the claim was against a foreign 

shipowner in respect of the death of foreign seafarers in an accident between two foreign 

ships on the high seas.  

 

Parker v. The Commonwealth (1965) 112 CLR 295: HCA (Windeyer J) sitting in Victoria held that 

the Victorian fatal accidents legislation (the lex fori) applied to a claim arising out of the death of a 

civilian employee of the Navy Department, Mr Parker, in the collision between the HMAS 

Melbourne and HMAS Voyager on the high seas off the NSW coast in 1964.  

 Windeyer J cited the KB case of Davidsson v Hill [1901] 2 KB 606 where the Court held 

that the English fatal accidents legislation applied in the case of a Norwegian seaman killed 

in a collision of the high seas caused by the negligent navigation of a British ship. 

 Blunden v. The Commonwealth (2003) 218 CLR 330: concerned the same collision – the 

lex fori was applied. 

 

Roerig v. Valiant Trawlers [2002] 1 WLR 2304: A Dutch seaman died in a workplace accident 

aboard an English ship on the high seas off the coast of Mauritania. The place of the tort was held 

to be the flag state. 

 

Amdur v. Zim Israel Navigation Co 310 F Supp 1033 (1969): A tort was committed aboard an 

Israeli-flagged ship on the high seas during a voyage from Haifa, Israel to New York. The place of 

the tort was held to be Israel as the flag state. 
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Submarine Telegraph Co v. Dickson (1864) 143 ER 983: On a voyage from Spain to Sweden, the 

anchor of the D‟s ship „Gustaff Adolphe‟ collided with and damaged the P‟s submarine telegraphic 

cable on the ocean floor, on the high seas.  

 Willes J: In the P‟s common law negligence action in England, the applicable law was 

English law as the lex fori. „I see no substantial difference between a telegraphic-cable and 

another ship…‟ 

 

Oceanic Steam Navigation Co v. Mellor 233 US 718 (1913): The Titanic sunk after colliding with 

an iceberg on the high seas, 400 miles south of Newfoundland. As a result, a number of actions to 

recover damages for loss of life and personal injury were commenced in the US.  

 Holmes J in the USSC held that in these various actions, the law of the US applied as the 

lex fori, including Federal statutes which allowed the D (the owner of the Titanic) to limit 

its liability. 

 

CMA CGM v. The Ship “Chou Shan” [2014] FCA 74; appeal dismissed (2014) 311 ALR 234: For 

choice of law purposes, a littoral state‟s EEZ (200nm outside the 12nm territorial sea) is treated as 

the high seas. This case concerned a collision in the East China Sea about 100nm from the coast of 

the PRC between a UK and a Panama ship.  

 When brought in the Federal Court of Australia, the applicable substantive law was the law 

of Australia as the lex fori. 

 

Crimes at sea compared 

 

Crimes at Sea Act 2000 (Com): provides that Australian criminal law (i.e. the substantive criminal 

law of the Jervis Bay Territory) applies at sea outside Australian territory to: 

(a) A criminal act on an Australian registered ship 

(b) A criminal act committed by an Australian citizen (other than a member of the crew) on a 

foreign ship 

 

R v. Anderson (1868) 11 Cox Crim Cases 198: At common law, a crime committed on an 

Australian registered ship in the territorial waters of a foreign state is subject to Australian 

jurisdiction even though the crime may be subject to the criminal jurisdiction of the 

littoral/territorial state.  
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R v. Disun; R v. Nurdin (2003) 27 WAR 146: At common law, for criminal jurisdiction purposes, a 

foreign ship in Australian territorial waters is in Australian territory and is not a „floating island‟ of 

its flag state. 

 

Torts committed on aircraft 

 

Lazarus v. Deutsche Lufthansa (1985) 1 NSWLR 188: Where a tort is committed on an aircraft on 

the ground in a foreign country, the locality of the tort is the subjacent state. Lazarus was a 

passenger from Germany to NSW. There was a schedules stop in Delhi. While the plane was 

grounded, Lazarus claimed he was defamed by a member of the crew. He brought an action in 

NSW, which the tort described as a „tempest in a teacup‟.  

 The applicable law was that insofar as it might be relevant, the location of the tort (if not 

necessarily the law of the tort) was the law of New Delhi or Indian law generally, not the 

law of Germany as the law of the state of registration of the aircraft. 

 

Georgopoulos v. American Airlines NSWSC, Ireland J, 10 Dec 1993 (unreported); NSWCA, 5 Aug 

1998 (unreported): Where a tort is committed in flight over the territorial sea of a foreign country, 

the locality of the tort is the subjacent state. The P was on an AA flight from Sydney to Honolulu. 

While in flight over the Aus territorial sea, the door opened. The P suffered post-traumatic shock, 

sustaining psychiatric injury from the sudden sensory perception of imminent death. The claim was 

brought in NSW – but it was doomed from the start. The P was seeking to take legitimate forensic 

advantage of strict liability from Warsaw and Montreal Conventions, but a long line of authority 

holds that RPI is not „bodily injury‟ under either convention. (Recently reaffirmed in the NSWCA).  

 But the relevant point wrt the location of the tort: if it was necessary to determine the place 

of the tort, then it would be treated as NSW, because this was above the Australian 

territorial sea adjacent to NSW.  

 

Smith v. Socialist People's Libyan Arab Jamahiriya 113 ILR 534 (1997) (United States Court of 

Appeals, Second Circuit): Where a tort is committed in flight over another country, the locality of 

the tort is the subjacent state. On 21 December, 1988, a plane was destroyed in flight by a terrorist 

bomb over the Scottish town of Lockerbie. A civil claim was brought in the US by Bruce Smith wrt 

the death of his wife, Ingrid. The issue here concerned foreign state immunity: but in the US there 

was an exception (similar in Australia under s 13 of the Foreign State Immunities Act) where if 

there is death or bodily injury caused by an act of a foreign state in US territory. The argument was 
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that the US-flagged aircraft was above Scotland but for choice of law purposes it was part of the 

territory of the US. 

 US-flagged aircraft are subject to US jurisdiction in a number of ways (e.g. criminal acts) 

but that did not make it notionally an aircraft part of the flying territory of the US. The 

claim thus failed on the foreign state immunity to which the D was entitled.  

o The place of the tort was Scotland. 

 

 

B. HISTORICAL BACKGROUND 

 

(i) The rule in Phillips v Eyre 

 

Starting point: the 1870 case of Phillips v Eyre (Court of Exchequer Chamber). This case informed 

choice of law in Australia until 2000, and still persists in Singapore, NZ etc.  

 Double actionability principle: coterminous with the rule in Phillips v Eyre. Actionability is 

used in the sense of furnishing the legal grounds for a tort in the lexi fori and the lex loci 

delicti. But, really, the rule in Phillips v Eyre is a double liability rule more than 

actionability. 

 

Phillips v Eyre (1870) LR 6 QB 1 (Willes J): An insurrection occurred in 1865 in Jamaica, then 

under British rule. Edward John Eyre (formerly an explorer) was the British military governor, 

ordering suppression through extreme violence: 439 were summarily executed. Alexander Phillips 

was a local inhabitant, subjected to extreme violence – torture, by modern standards – but at this 

time, a „trespass to the person‟: battery, assault and false imprisonment. By this time, there was no 

problem of personal jurisdiction (i.e. subject to the personal jurisdiction of the English High Court) 

 Issue: When can a foreign tort claim be brought in the forum (i.e. England)? 

 The rule in Phillips v Eyre: „two limbs‟ – both must be satisfied „as a general rule‟ for a 

foreign tort claim to be brought in the forum. This language was suggestive of an 

exception, raised by Lord Wilberforce in 1971.  

o To bring a claim in the forum wrt a foreign tort, the tort must be (a) of a character 

that, if committed in the forum, could constitute a tort in the law of the forum; and 

(b) what was done in the foreign country „must not have been justifiable under the 

law of that place‟.  
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 The language used in the case was used because, after the insurrection, the local legislature 

passed a retrospective law validating and justifying and rendering legally unquestionable 

any act done by Eyre in the suppression of the rebellion. By the time of the case (5 years 

on), what had occurred in Jamaica was now valid. On account of that, the claim failed: the 

first limb was satisfied, but not the second.  

o The rule itself does not engage with the applicable substantive law. It‟s about 

jurisdiction, a threshold rule for justiciability i.e. circumstances in which a plaint 

in a foreign tort can be brought in the forum. The rule itself offers no indication 

as to the law to be applied.  

 As an aside, in NZ, there is liability in tort for invasion of privacy – well developed there, 

but not in Australia. Under the first limb of Phillips v Eyre, invasion of privacy is not 

actionable as a tort in NSW, therefore, if invasion of privacy occurred in NSW, it is not 

actionable as a tort – the rationale being the exclusion of „exotic foreign torts‟.  

 

The Halley (1868) LR 2 PC 193 (Selwyn LJ): PC on appeal from Admiralty. The Halley was the 

inspiration for the first limb of the rule in Phillips v Eyre. This case concerned a maritime tort: a 

collision between the Halley (British) and a Norwegian ship in Belgian territorial waters caused by 

the negligent navigation of the British ship. The owners of the Norwegian ship brought tort 

proceedings in Britain. But the British ship was being navigated by a compulsory pilot under 

Belgian law; under English law, it was unthinkable that a person could be held liable in tort for the 

negligence of a compulsory pilot who was not an agent or employee of the owners of the Halley.  

 Selwyn LJ held that if the negligent navigation of the Halley under the control of the 

compulsory pilot had occurred in English territorial waters, there would be no liability in 

tort on behalf of the D. Belgian liability was entirely unknown to the English law, the lex 

fori. 

o Selwyn LJ thus almost invoked „forum public policy‟ as a reason for rejecting the 

foreign law of liability.  

 

The Waziristan [1953] 2 AII ER 1213 (Willmer J): Application of the second limb of Phillips v 

Eyre – another maritime tort case; a collision in territorial waters of Iraq caused by the negligent 

navigation of the ship. The claim was brought in England, but the problem was that Iraq‟s 1953 

laws were England‟s 1868 laws i.e. under Iraqi law there was no liability of the owner of the ship 
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for the negligent operation of a compulsory pilot. English law had since adopted the Belgian 1868 

position in the Pilotage Act.  

 Flipside of The Halley: there was liability in tort in the lex fori, but no liability in Iraq as the 

lex loci delicti – the claim, therefore, failed.  

 Query: How would this case be decided in NSW in 2017? There is a difference between 

the rule in Phillips v Eyre and modern Australian law. But often the case will be decided 

the same way i.e. the result doesn‟t differ.  

o Consider Phillips v Eyre itself if the Australian lex loci delicti rule were applied 

(LLD or nothing). Regardless of the nature of the tort committed in Jamaica, if the 

tort were litigated in NSW today, the court would look just to the law of Jamaica, 

not to the lex fori at all. It‟s a profound legal change, but the outcome would be 

identical i.e. the absence of liability in the place where the tort was committed was 

as fatal to the rule in Phillips v Eyre as it would be to a modern Australian case 

decided using the lex loci delicti choice of law rule.  

o As for The Halley, look at the lex loci delicti i.e. there is liability in Belgium except 

if the LLD is not contrary to Australian public policy. But this exception is only in 

extreme cases e.g. if the law of a foreign state refers to a discriminatory criterion 

(race, religion, gender etc.) or liability of tort on a communal basis instead of 

individually. This would violate a fundamental Australian principle of justice and 

morality, and since there is no „plan B‟ legal system, the P‟s claim would fail.  

o As for the Waziristan: same bottom line in NSW, but the bad news comes more 

quickly – LLD is Iraq, no liability, claim fails.  

 

Anderson v Eric Anderson Radio & TV (1965) 114 CLR 20 (Windeyer J): HCA decision on appeal 

from NSW for a tort committed in the ACT. It appears that the counsels for both parties 

misunderstood the rule in Phillips v Eyre and the applicable substantive law. The judge put it to the 

jury that the applicable substantive law was the law of the ACT, and on that basis the jury made the 

interesting finding that the D wa guilty of negligence, but that the P was guilty of contributory 

negligence to the extent of 10%. In NSW at the time, contributory negligence amounted to a 

complete deference to a tort claim.  

 HCA held: go back to Phillips v Eyre! The claim was brought in SNW for a tort in the 

ACT, and so both parts of the test have to be satisfied. The first limb of the test is satisfied 

(i.e. there is liability in NSW); and the second part (i.e. the act was not justifiable by the 
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law of the loci delicti. But after establishing justiciability, then there is bad news for the 

plaintiff.  

o The applicable substantive law is the lex fori. Contributory negligence, as per the 

law of NSW, is a complete defence, and so the claim failed entirely due to the 

choice of venue in NSW. Windeyer J saw this coming, and wanted to give the P a 

retrial to allow a properly instructed NSW jury to not find any contributory 

negligence and give the P his full award of damages.  

 

Nalpantidis v. Stark (1996) Aust Torts Reports 81-372 (Doyle CJ): A farewell to Phillips v Eyre – 

but the result of the case would be the same under modern Australian law. Both the P and D lived in 

SA near the Vic border. The D wanted to take a daytrip to Victoria to surf; the D had a single car 

accident within sight of the SA border, caused by negligent driving. A common law negligence 

action was brought in the SASC. Personal jurisdiction was satisfied (he was a SA resident), but the 

problem was that the locus delicti was clearly Victoria. Under Victorian transport accident 

legislation, no tort action is maintainable for person injury in a transport accident. Civil liability in 

such tort was abolished by statute, replaced by an accident compensation regime. But the P wanted 

to bring the claim in SA.  

 Issue: second limb of Phillips v Eyre. The tort claim in SA was not maintainable due to the 

absence of civil liability in Victorian law. 

 Outcome today: the same, but the bad news is broken more quickly. Since it was 

committed in Victoria, even if litigated in SA: lex loci delicti. 

 

(ii) A „flexible exception‟ to the rule in Phillips v Eyre? 

 

Boys v Chaplin [1971] AC 356: Two British servicemen were stationed in Malta. A collision 

occurred in a road accident caused by the D‟s negligence. After the accident, the two returned to 

their respective homes in England, where the P brought a common law negligence action. Before a 

claim can be brought in the forum wrt a tort in Malta, there must be civil liability in Malta as the lex 

loci delicti wrt each head of damage. The same problem here arose as in MacKinnon i.e. the Court 

accepted a stringent interpretation of that part of Phillips v Eyre: „pain and suffering‟ was an 

unknown head of damage in Malta. 


