
Citizenship 

In circumstances of this case, the matter is that of citizenship. Citizenship is a reciprocal 
relationship of mutual obligations and rights between a state and its people (Preamble of the 
Australian Citizenship Act). Citizenships can be recognised as one of the mechanisms through 
which the state controls its people.  

Whilst s51(xix) of the Constitution gives Parliament the ability to make laws with respect to 
naturalisation and aliens, case law and statute is required to elaborate on this head of power. It is 
recognised that the Constitution does not make a reference to the concept of citizenship and 
therefore this has led to the creation of the Commonwealth Citizenship Act. 

Once the Parliament categorises a individual or a group of individuals as an alien, the Parliament 
derives power from s51 to enact laws against the ‘alien’. Citizenship as a concept matters because 
under Article 15 of the Universal Declaration of Human Rights, everyone has a right to nationality, 
no one will be denied their right to their nationality or to change their nationality.




The following are other ways you can be deemed a citizen:  

Section 12(1)(a):  
you are born in Australia and one or both of your parents are Australian citizens or permanent residents at the 
time of your birth  

Section 12(1)(b):  
you are born in Australia and you are ordinarily resident in the country for 10 years from the day you were 
born  

Section 13:  
you are present in Australia as a permanent resident and lawfully adopted by a person who is an Australian 
citizen at the time of the adoption  

Section 14: you are found abandoned in Australia as a child  

Renunciation of Citizenship by Conduct:  

Contrary to the rule of law, a citizen can lose their citizen status without any trial of forewarning, 
and the State is not required to provide any proof of guilty. Section 33AA(10) of the Citizenship Act 
requires the Minister to make practical attempts to give notice to someone who has renounced their 
citizenship by conduct. Section 33AA(14) further gives the Minister the right to rescind the order. 
This can be argued to be opposing the rule of law, specifically in that it can be argued that the 
Minister violates the individuals right to a faire adjudicative procedure and equality before the law. 
This further questions the Ministers’ violation of the separation if powers principle, specifically if 
the executive holds unfettered discretion equivalent to judicial power.  

Citizenship by Application  

By descent: Section 16(2) if you are born outside Australia and one or both of your parents was an 
Australian citizen or permanent resident at the time of your birth  
 
By adoption: Section 19(C) if you were legally adopted outside Australia by at least one Australian 
citizen  

 

By resuming citizenship: Section 29 you previously ceased to become an Australian citizen in 
order to acquire or retain the nationality or citizenship of a foreign country to avoid suffering 
significant hardship or detriment; or for your children; and, if aged over 18, the Minister is satisfied 
you are of good character.  



The rights and responsibilities of Citizens 

Citizenship and legitimacy (why citizenship matters) 

Irene Bloemraad further asserted the gravity of the concept of citizenship that connotes a degree of 
legitimacy; it leads to mobilisation by other actors, it spurs personal investment or more rapid 
socialisation in the economic, civic, or political life of the country; it serves as a signal to others or 
particular skills, motivations or time horizons; and it carries social psychological effects.  

Singh v Commonwealth  

Singh v Commonwealth established that the Parliament has the power with respect to designating 
criteria for citizenship as it ascribed under s51(xix), specifically Parliament cannot expand the 
meaning of the definition of ‘alien’ to include individuals who could not answer to this description. 
Furthermore, the meaning and context of ‘alien’ is deduce from the legal context if which the 
Constitution was written, the and legal context did not support a conclusion that the term ‘alien’ 
under s51 excludes a citizen of a foreign state who is born in Australia to foreign parents.  

The Court looked to the historical context and the meaning of ‘alien’. In 1900, there was no 
established legal requirement that a person born in Australia to Indian parents be excluded from the 
class of aliens, and that the concept of the citizenship was controlled by the importance of decent 
rather than the place of birth in determining citizenship.  

The principles of Singh can be applied to the context of this case where XXX 

Further, Arcioni echoed the principles in Singh stating the Court established that the only way for an 
alien to take up allegiance in Australia is through the process fo naturalisation legislation (Pochi v 
MacPhee).  

H v Minister for Immigration and Citizenship (2010) FCAFC 119  

Held that the meaning of the term ‘parent’ is not limited to a biological parent: rather is it used to 
signify a social relationship to another person. Ultimately a question of fact. Which in the 
circumstances of this case can be applied to XXX 



Love and Thoms v Commonwealth  

In the case of Love and Thoms, by a 4-3 majority, the High Court found that non-citizen Indigenous 
Australians fall outside the scope of the aliens power under s.51 (xix) of the Constitution - 
principally because of their status as the First Peoples of Australia and the special connection that 
Indigenous Australians have with the land and waters of our country. In other words, such persons 
are 'non-citizen, non-aliens.’ This can be applied to the circumstances of this case where XXX 

Kiefel CJ, discussed the relevance of the connection between Indigenous Australians and the land 
and waters in the case of Mabo where Kiefel CJ asserted that the connection to land and waters 
required for native title has relevant geographic limits (as established in Mabo). His Honour asserts 
that this connection cannot be used and applied to a completely different area of law, to answer 
questions of a constitutional kind when addressing Aboriginal Australians and the Australian 
political body. 

Kiefel CJ further asserted that there is no gap between citizenship and alienage, however Gordon J 
in the majority held that the term citizen is not an antonym to the term alien. Her Honour furthered 
the limit on Parliament’s powers, and held that the Parliament cannot purport the scope of the 
definition of alien onto someone who is constitutionally speaking not an alien. 

Dual Citizens 

Citizenship confers the right to stand for and be elected to the Parliament. Under s44(i) of the 
Constitution, any person who is subject to a foreign power (a dual citizen) is incapable of being 
chosen as a senator or a member of the House of Representatives. This was exemplified in the case 
of Re Canavan, where dual citizenship was determined by the law of the foreign country in question 
and s44(i0 is to be given its plain and ordinary meaning. Re Canavan create the constitutional 
imperative exception that the member in question must have done everything in their power to 
denounce their citizenship in order to run for a Senior Minister position. 



Sections from the Constitution  
Principles of Public Law  

Legislature  

Section 1  
- Legislative Power is vested in the Parliament  
- Queen  
- Senate  
- House of Representatives  
- The Bicameral System is founded in the Constitution 

Section 49  
- Parliamentary Privileges  

Section 50 
- Parliament makes rules for itself  
- Egan v Willis 
- Money bills can only originate in the Lower House  

Section 51  
- Establishes the executive power of the Commonwealth  
- Exhaustive list of the heads of power  

Sub-Section 29  
- Commonwealth of Australia Constitution Act  
- Legislative’s power to implement legislation  
- External Affairs Power 
- Horta v Commonwealth  

Sub-Section (xix) 
- Naturalisation and Aliens  

Sub-Section (xxvii) 
- Immigration and Emigration  

Section 52  
- Exclusive powers of the Federal Parliament  

Section 53 
- Responsible Government  
- Senate can block money bills (Whitlam Dismissal)  
- Senate shall have equal power with the House of Representative in regard to all proposed bills  

Section 57 
- Parliament Governor General  
- Disagreement between the houses  
- Governor General may dissolve the House of Representatives and Senate simultaneously  


