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CLASS 1 (2.8.16)  
Corporate regulation and regulators  

Civil penalty provisions  

Overview of business structures  

Associations  
 

Pre-class work The following tasks should be undertaken by students before class:  

• Reading: Harris, Ch 2 and supplementary reading on UTSonline  

• Listen to Podcast 1: ASIC and other regulators  

• Watch Video 1: An overview of civil penalties  

• Listen to Podcast 2: An overview of business structures (including associations)  

• Review seminar questions in the seminar guide  

 

Key concepts  

• The role and powers of ASIC as the corporate regulator  

• The operation of the civil penalty regime in the Corporations Act  

• The different legal structures available for running a business  

• Advantages and disadvantages of different business structures  

• The legal regulation of incorporated associations  

Key sections  

Australian Securities and Investments Commission Act 2001 (Cth) ss 1, 13, 14, 19, 28, 29, 30, 33, 49, 50  

Associations Incorporation Act 2009 (NSW) Corporations Act 2001 (Cth) Pt 9.4, Pt 9.4B  

 

Key cases  

 

Bradley Egg Farm Ltd v Clifford [1943] 2 All ER 378  

 Management 

- Although there is no set management structure that must be adhered to, unincorporated non-profit 

associations are usually administered by a committee comprising certain members of the association.  

Where a committee is formed, it is the committee members who are often personally responsible for 

debts incurred and torts which are committed in the name of the association (see Bradley Egg Farm v 

Clifford [1943] 2 All ER 378) and they may have no right to indemnity from the general body of 

members.   

- Where such committee members acting within their authority have entered into a contract purportedly 

on behalf of the association, they will be personally liable to the party that they made the contract with.   

Facts 

- In Bradley Egg Farm v Clifford [1943] 2 All ER 378, a poultry farmer had his poultry tested by an 

‘employee’ of an unincorporated society which was formed to provide various technical services to its 

members. The test was carried out negligently, with the result that the poultry farmer’s fouls had to be 

destroyed. The farmer attempted to sue the ‘employer’ — that is, the committee of the association — 

for breach of contract.  A central issue before the court was identifying the employer. 

- The majority of the Court of Appeal held that the committee was liable as the employer. 

- CA notes committee may be indemnified.  

- The Court of Appeal stressed the need to ascertain the ‘real agreement’ between the parties.  Sharing of 

profit is not enough, the court said, to infer a partnership.  The formal document signed by the parties 

expressed the real truth, namely, that this was a contract of loan upon security.  There was no 

participation in loss on the part of the lender.   

- Members of this society were not liable, as they had no rights or interest in the funds or property of the 

society and they had entrusted management to a committee. According to Goddart LJ at 381: 
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Cameron v Hogan (1934) 51 CLR 358  

The association rules and their effect 

- In relation to the association’s rules, there is a general assumption that members  of unincorporated non-

profit associations do not intend to be contractually bound by the association’s rules. The courts assume 

that there are no legal obligations between members unless the rules actually make it clear that there 

are. This means that in most situations members cannot maintain a court action alleging a breach of the 

rules. 

- This assumption was affirmed in Australia by the High Court in Cameron v Hogan (1934) 51 CLR 358. 

Facts 

- This case concerned an expulsion from the Australian Labor Party, an unincorporated non-profit 

association. The expelled member sued for damages for breach of contract, and also claimed an 

injunction so as to restrain the association from expelling him. It was claimed that the expulsion was 

not in accordance with the rules. However, in order to obtain a remedy, the member had to establish 

that the rules of membership of the Labor Party amounted to a contract. 

- The High Court, after examining the nature of such an association, concluded that the rules did not have 

contractual force. The court questioned whether, in the absence of some right of a proprietary nature, a 

member has a contractual right under the association’s rules to complain when ‘unjustifiably excluded’ 

from the association. Their Honours thought that, due to the general character of such associations, a 

member has no such right. It was held (at 371) that, if a member of such an association complains of 

failure to observe the rules by the committee, then the member must show that the rules conferred upon 

them: 

o a contractual right to the performance of the particular duty upon which he insists ... [as] such 

associations are established upon a consensual basis but, unless there were some clear positive 

indication that the members contemplated the creation of legal relations inter se, the rules 

adopted for their governance would not be treated as amounting to an enforceable contract. 

- In such circumstances there can be no recovery from either the committee or the members for a breach 

of contract. However, the court stated that, if the effected member asserts rights arising out of 

membership and these assertions are ignored, then those ignoring the member may be liable in tort. 

Summary 

- Need to establish a contract – it leaves open that the rules of the association need to say that their was 

a contractual right. 

 

 

Carlton Cricket and Football Social Club v Joseph [1970] VR 487  

- This is particularly so where the members of a committee enter into a contract which is intended to last 

beyond that committee’s term of office.  In such cases it has been held that the committee in force at 

the time the contract was entered into could not be regarded as undertaking personal liability for a long 

period of time in respect of that contract.  This was the case in Carlton Cricket & Football Social Club 

v Joseph [1970] VR 487 where Gowans J distinguished Bradley Egg Farm v Clifford [1943] 2 All ER 

378 on the basis that the contract in that case concerned a single act whereas in Joseph the contract was 

for a lease expressed to last for 21 years.  

- In Joseph, a document purporting to give rights to occupy land for a specific purpose over a long period 

was entered into between a company and an unincorporated association. In particular, the Fitzroy 

Football Club, an unincorporated association with a fluctuating membership, purported to agree to play 

certain football matches on the sports ground owned by the plaintiff for a 21 year period. The agreement 

was signed by two officers of the association as ‘being duly authorised by the members’, but it was 

on terms expressed to be made with the association itself. The plaintiff alleged that after this agreement 

was entered into the President and Secretary of the unincorporated association negotiated with another 

party, the St Kilda Cricket Club, to play the matches on St Kilda’s sports ground. The plaintiff sought 

injunctions to restrain the procuring of a breach of its contract. The basic issue before the court was 

whether there was a contract at all between Fitzroy Football Club and the plaintiff. The Supreme Court 

of Victoria held that there was no contract. 
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- According to the court, the company was purporting to enter into contractual relations with an 

association as it was constituted from time to time, not with the members of the association at the time 

the document was executed. This meant that, as there was no legal entity in existence, there could be 

no contract. 

 

Smith v Yarnold [1969] 2 NSWR 410 

- In Smith v Yarnold [1969] 2 NSWR 410, Smith was a spectator at a greyhound race meeting and was 

injured when the grandstand collapsed. The race meeting was run by the Taree Greyhound Racing Club, 

an unincorporated association, and Smith sued the committee of which Yarnold was secretary. The 

action was grounded in both tort (occupiers’ liability) and contract (purchase of a ticket), and the main 

issue was whether Yarnold and the other members of the committee were the proper parties to be sued. 

- The New South Wales Court of Appeal found the committee liable as occupiers of premises. 

According to Herron CJ at 414–15  

 

 

Think? 

Distinguish between tort and negligence and breach of contract? 

What should have been signed so they are not personally liable.? 

 

Start with contract, end with tort.  

 

Short answer questions  

1. What is ASIC’s role in regulating companies?   

S 1 ASIC Act – (2)(a)  maintain, facilitate and improve the performance of the financial system and 

the entities within that system in the interests of commercial certainty, reducing business costs, and 

the efficiency and development of the economy; and 

    (b)  promote the confident and informed participation of investors and consumers in the financial 

system; and 

 

To ensure appropriate info is disclosed and ensure law is being complied with and take enforcement 

action and admin action to work with companies to ensure law is complied with.  

 

The ASIC Act requires ASIC to: 

• maintain, facilitate and improve the performance of the financial system and entities in it 

• promote confident and informed participation by investors and consumers in the financial system 

• administer the law effectively and with minimal procedural requirements 

• enforce and give effect to the law 

• receive, process and store, efficiently and quickly, information that is given to us 

• make information about companies and other bodies available to the public as soon as practicable. 

 

 

2. What powers does ASIC have to gather information for investigations?   

Enforcement powers – under ASIC AND corporations act – under corporations act Power to grant an 

exemption or modification of a particular rule  extensive power – can bring civil or criminal 

proceedings… leaves criminal cases to DPP. 

 

 Consumer protection in relation to financial services (Pt 2) 

 Part 3 investigations and information gathering 

 s13 commence an investigation 

 s19 examination 

 Inspect books (s29) 

 Notice to produce books (ss30-33); warrant to seize books (ss35,36) 

 Cause prosecution to be begun (s49) or civil proceedings to recover $ or property (s50) 
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 Hold their own appearance in public or private (s51) 

 Surveillance.  

Directions from ministers 

 

The laws we administer give us the facilitative, regulatory and enforcement powers necessary for us 

to perform our role. These include the power to: 

- register companies and managed investment schemes 

- grant Australian financial services licences and Australian credit licences 

- register auditors and liquidators 

- grant relief from various provisions of the legislation which we administer 

- maintain publicly accessible registers of information about companies, financial services licensees 

and credit licensees 

- make rules aimed at ensuring the integrity of financial markets 

- stop the issue of financial products under defective disclosure documents 

- investigate suspected breaches of the law and in so doing require people to produce books or answer 

questions at an examination 

- issue infringement notices in relation to alleged breaches of some laws 

- ban people from engaging in credit activities or providing financial services 

- seek civil penalties from the courts 

- commence prosecutions – these are generally conducted by the Commonwealth Director of Public 

Prosecutions, although there are some categories of matters which we prosecute ourselves. 

 

3. What does ASIC need to do in order to obtain a court order disqualifying a person from taking part in 

the management of corporations under s 206C?   

- They need to make a declaration that there was a breach under s 1317E CA (Civil Penalty Provision) 

(s206C(1)(a)(i)), on application by ASIC s1317 

- ASIC may apply for declaration s1317J CA 

- The court need to be satisfied that that the disqualification is justified. 

 

4. What are 3 differences between a cooperative and an incorporated association?   

Cooperative Incorporated Association 

- Registered under the Cooperatives National 

Law (Registrar of Cooperatives) 

- National  

- Registered under Associations 

Incorporations Act 2009 (NSW) 

- State  

- Managed by board of directors: 

- Secretary also appointed 

- Legal duties similar to company directors 

 

- Management committee: 

- Conflicts of interest (ss31-33); 

insolvent trading (s68) 

 

- Financial gain - For profit but different 

because not purely for profit – it’s a 

membership body meant to benefit the 

members by participation.  

- Distributing  

-  

- Trading or non-trading – with or 

without shares 

- It is likely that for locally focused 

non-profit community groups wanting 

to operate 

 

- More expensive 

-  

Cheaper 

 

- Min of 7 members Min of 5 members 

- Model rules  constitution 

- Benefit member Cannot be used to make money 

 

5. What internal rules are used to regulate the operation of cooperatives, incorporated associations, 
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companies and partnerships?   

- Cooperative - Must be conducted in accordance with the cooperatives principles (see s10 CNL)- 

model rules 

- Association – constitution 

- Companies –constitution 

- Partnerships – partnership agreement 

 

6. Can a company be a partner? 

- Yes – A company is a separate legal entity and can enter into an agreement to form a partnership (s 

124 of the Corps Act).  

 

Problem questions  

 

Question 1  

Max and Mary have been long-time friends since high school. They are are both passionate supporters of the 

Sydney Swans AFL team and they have a large group of friends who are equally passionate supporters. They 

watch games at a local pub and the numbers have grown to more than 50 so that they now fill the pub’s 

function room. They call themselves ‘The Pyrmont Cignets’ and have voted for an executive committee that 

includes Max and Mary and 3 others. Max has always taken a leading role in this group and he typically books 

the function room and organises the catering and a live band for half time entertainment. The other committee 

members are advised of the costs involved, but Max signs all of the paperwork ‘for and on behalf of the 

Pyrmont Cignets’. The hire agreement with the local pub includes an exclusion clause which provides that the 

pub licensee and its agents and employees are not liable for any injury or damage caused to any person 

attending a private function at the pub. Furthermore, the client hiring the room shall indemnify the pub for all 

costs, losses or damage arising during the period of hire.  

 

Unfortunately, during a tense game, a member of the Pyrmont Cignets slips on the floor due to beer spilled by 

other members and suffers a bad fall. The member (Ariadne) suffers injuries and needs expensive surgery. She 

makes a claim against the pub licensee who then claims on their indemnity.  

 

(a)  Who could the pub enforce the indemnity against?   

 Smith - committee liable as occupiers of premises.  

 Members not liable because they put trust in committee. Never liable unless specifically stated in rules.  

(Bradley Egg Farm v Clifford [1943] per Godart LJ) 

 Smith – at a matter of principle – someone has to be liable due to tort and injury. 

 Exclusion clause fine – not too wide.  

 Bradley – 1 contract not multi contract – unincorporated breach of contract link? Capacity to enter into 

binding contact as not a separate legal entity. 

 

 what is duration? 1 off or multi (Bradley or Carlton) 

 executive committee with elected members 

 who was the contact between – committee or members  what are the rules of the association? What 

is in writing?  look to internal rules of association – contract between executive committee and pub 

 

  

(b)  Is there anything the pub could have done to ensure that the indemnity could be adequately 

enforced?   

got everyone to sign the indemnity  

 

 (c)  Would your answer be any different if the Cignets were an incorporated  association under NSW 

law?   

An unincorporated association is a separate legal entity, separate from the individual members.  

However, members or officers are not protected from liability from their own negligence or other illegal acts 
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committed by them.  

They are their own legal entity – thus can be sued.  

 

Question 2  

Acme Ltd is a large manufacturing company based in Sydney. Its directors are Eric, Jane and Abdul. Eric the 

CEO has a number of family companies that do business with Acme, but Eric has not disclosed any of this to 

the company or the members. Jane discovers Eric’s conduct and realises that Eric’s companies are charging 

above market rates for the services delivered to Acme. However, Eric owns 75% of the shares in Acme and he 

therefore can’t be voted out. Eric has recently proposed to change the company’s constitution to provide that 

such conduct would not be a conflict of interest under the company’s internal rules.  

 

What actions (if any) could ASIC take in this situation? Discussion questions  

 

(a) Are incorporated associations public or private in nature?  

Mostly public in nature but can have a private purpose 

 

(b) Should public funds be used to enforce corporate laws relating to disputes involving companies which are 

essentially relationships concerning private property?  

Private theory 

 

S49 – ASIC can begin proceedings civil 

S1330 CA. 

 Seek statutory injunction (s1324) 

 Seek mareva orders or receiver appointment (s1323) 

 Civil penalty order provision = X? 

 Continuous disclosure 

 Infringement notice regime Pt 9.4AA 

 Banning order 

 Turns criminal if reckless - Criminal proceedings may be brought after civil penalty proceedings 

(s1317P) i.e. Adler.  

  

 

Up to examiner or judge to decide whats appropriate. 
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CLASS 2 (4.8.16)  
Partnerships  

Partnership liability  

Partnership property  

Limited partnerships  
 

Pre-class work  

The following tasks should be undertaken by students before class:  

 Reading: Harris, Ch 3 pp 73-112 and supplementary reading from Harris, Hargovan and Adams, 

Australian Corporate Law, 5th ed LexisNexis Australia  

 Listen to Podcast 3: Identifying a partnership  

 Listen to Podcast 4: Relations between partners  

 Review seminar questions in the seminar guide  

There will be a practical task in this class involving reviewing a partnership agreement.  

 

Key concepts  

 The legal definition of a partnership and the identification of partnerships  

 Types of partnerships  

 The role, powers and liabilities of partners  

 Fiduciary duties of partners  

 The liability of partners to third parties  

 The identification and use of partnership property  

 

Key sections  

Partnership Act 1898 (NSW) ss 1, 2, Pt 2 Div 1, Div 2  

 

Key cases  

Badeley v Consolidated Bank (1888) 38 Ch D 238 

 In Badeley, where a lender (plaintiff) advanced money to a borrower and took security over certain 

plant owned by the borrower.  Further the lender was to receive interest and a share of the net profits.  

The borrower agreed to apply the loan moneys to the carrying out of work associated with his business 

and the lender had a right to enter the property if the borrower became bankrupt. 

 The Court of Appeal stressed the need to ascertain the ‘real agreement’ between the parties.  Sharing of 

profit is not enough, the court said, to infer a partnership.  The formal document signed by the parties 

expressed the real truth, namely, that this was a contract of loan upon security.  There was no 

participation in loss on the part of the lender.  This made it different from Delhasse's case. 

 

Birtchnell v Equity Trustee, Executors and Agency Co Ltd (1929) 42 CLR 384  

Facts 

- In Birtchnell v Equity Trustees, Executors and Agency Co Ltd (1929) 42 CLR 384, Birtchnell, Porter 

and others were land agents in partnership.  After Porter died, the other partners found out that Porter, 

without disclosure, had profited from land speculation with clients of the firm.  The other partners 

claimed that Porter’s executor should account for the profit made.  The High Court agreed, as Porter 

profited as a result of his connection with the firm and the type of work was in the course of the firm’s 

business. 

 In Birtchnell (1929), Birtchnell, Porter and others were land agents in partnership.  After Porter died, 

the other partners found out that Porter, without disclosure, had profited from land speculation with 

clients of the firm.  The other partners claimed that Porter’s executor should account for the profit made.  

The High Court agreed, as Porter profited as a result of his connection with the firm and the type of 

work was in the course of the firm’s business. 
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 According to Dixon J, ‘he [Porter] pursued his separate interests, where the joint interests should have 

been consulted, and excluded the partnership from a benefit or chance of benefit which arose out of the 

connection of the firm’. 

 

 Dixon J – “a stronger case of fiduciary relationship cannot be conceived than that which exists between 

partners. ‘Their mutual confidence is the life-blood of the concern. It is because they trust one another 

that they are partners in the first instance; it is because they continue to trust one another that the 

business goes on’ (per Bacon VC in Helmore v Smith (1886) 35 Ch D 436 at 444.). The relation is 

based, in some degree, upon a mutual confidence that the partners will engage in some particular kind 

of activity or transaction for the joint advantage only. In some degree it arises from the very fact that 

they are associated for such a common end and are agents for one another in its accomplishment ... The 

subject matter over which the fiduciary obligations extend is determined by the character of the venture 

or undertaking for which the partnership exists, and this is to be ascertained, not merely from the express 

agreement of the parties, whether embodied in written instruments or not, but also from the course of 

dealing actually pursued by the firm. Once the subject matter of the mutual confidence is so determined, 

it ought not to be difficult to apply the clear and inflexible doctrines which determine the accountability 

of fiduciaries for gains obtained in dealings with third parties. 

 NOTE:  

• Partner’s interest is a chose in action-right to a share of the profits is inherent to the partner’s interest-

FCT v Everett (1980) 143 CLR 440 

• Section 24 states that all partners are entitled to share equally in capital and profits and contribute 

equally towards losses. 

 

 

Canny Gabriel Castle Jackson Advertising Pty Ltd v Volume Sales (Finance) Pty Ltd  

(1974) 131 CLR 321 

 a company named Fourth Media Management Pty Ltd (“FM”) entered into contracts with singers Elton 

John and Cilla Black for performances in Australia.  Volume Sales (Finance) (“VS”) agreed to finance 

the contracts. Later, an agreement was made between FM and VS: 

o that FM assign to VS a one half interest in the contracts with the singers; 

o that the arrangement between FM and VS was to performed as a ‘joint venture’; 
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o that VS was to finance the contracts by way of a loan and that this loan was described as a ‘loan 

to the joint venture’ which was repayable prior to the distribution of profits; 

o that the accounts show that the money advanced was a loan; 

o that all profits were to be shared equally between the parties; 

o that all policy matters were ‘to be agreed upon by the parties hereto’; 

o that a bank account of VS be opened and be operated ‘in such manner as VS sees fit’; 

o that the money loaned would be repaid if the contracts with the singers failed.   

 One day after this agreement was made, FM granted an equitable charge over its undertaking and 

property including its interest in the box office proceeds of the contracts to Canny Gabriel Castle 

Jackson Advertising Pty Ltd, the appellant.  The question was whether VS’ interest would prevail over 

the later equitable charge.  If the arrangement between FM and VS was a partnership, then VS would 

have a beneficial interest which would prevail over the charge.  The High Court held that there was a 

partnership. 

 Factors which led the court to the conclusion that a partnership existed were stated by McTiernan, 

Menzies and Mason JJ at 326 as follows: 

1. the parties became joint venturers in a commercial enterprise with a view to profit; 

2. profits were to be shared; 

3. the policy of the joint venture was a matter for joint agreement and it was provided that 

differences relating to the affairs of the joint venture should be settled by arbitration; 

4. an assignment of a half interest in the contracts for the appearances of Cilla Black and Elton 

John was attempted, although, we would have thought, unsuccessfully; 

5. the parties were concerned with the financial stability of one another in a way which is common 

with partners. 

 The finding by the High Court that the arrangement between the parties was a  partnership implicitly 

acknowledged that a single commercial venture could be a ‘business’ in order to satisfy the 

requirements set out in the Partnership Act. 

 

Canny Gabriel 

 

Issue: this case concerned whether or not a single venture could constitute ‘carrying on a business’ to satisfy 

the definition of a partnership under s 20 of the PA. 

 

Facts: 

[Re: partnership] 

- CG entered into a joint venture with VS 

- The agreement provided that VS would be firstly repaid its loan, but otherwise they would: 

o Share profits 

o Conduct themselves based on mutual agreement 

o Resolve disputes by arbitration 

- In making the agreement, they made covenants relating to each others financial stability 

[Re: dispute] 

- CG granted another business an interest in profits from ticket sales, VS sought a declaration that they 

had priority to the profits as the JV amounted to a partnership. 

 

Held: CG and VS’s joint venture was a partnership, even though it was a single venture.  

 

- The court looked to the agreement and found it exhibited the indicia of a partnership 

o JV was a commercial enterprise for profit 

o Profits were to be shared (PA s 2(iii)) 

o Agreement specified conduct was by mutual agreement 

o Partners were concerned with the financial stability of one another  common to partnerships 

as a business built on mutual trust 

- Further, VS’s loan was made out ‘to the joint venture’ 

o Paid to a joint bank account 
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o In the event of the contract not being proceeded with the advance was to be repaid to VS from 

the account in accordance with s 44 of the Partnership Act 

 

 

Chan v Zacharia (1984) 154 CLR 178 

Facts : In Chan v Zacharia, the High Court considered whether the fiduciary obligations imposed on partners 

continue after the cessation of the partnership business. Chan and Zacharia were in a partnership which 

included a commercial lease. The lease contained an option for renewal but Dr Chan refused to renew the 

lease with his partner and the partnership was eventually terminated. Dr Chan then obtained the lease in his 

own name.  

 

ISSUE: Was the lease an asset of the partnership, despite the ongoing dissolution of the partnership business?  

 

Decision: The rights arising under the lease were partnership property and included the right to exercise the 

option to renew the lease. The court issued a constructive trust over the new lease for the partial benefit of Dr 

Zacharia.  

 

Principle:  

Fiduciary obligations are based upon the relationship between the parties and do not cease simply when the 

business stops trading.  

 

 

Cox v Hickman (1860) 8 HL Cas 268 

- Facts: B and J Smith traded in partnership under the name ‘Stanton Iron Company’ and encountered 

financial difficulties.  A deed of arrangement with creditors was entered into, whereby their business 

and partnership property was assigned to trustees.  The trustees were empowered to carry on the 

business under a new name and future income was to be divided rateably between all the creditors.  As 

part of the arrangement, it was provided that, if the creditors were paid off, the business was to be 

returned to the Smiths.  Cox and Wheatcroft were two of the creditors who were appointed as trustees; 

however, Cox never acted as a trustee, and Wheatcroft did so for a very short time.  After Wheatcroft 

had ceased to act, the remaining trustees incurred debts to Hickman, and they gave him certain bills of 

exchange drawn on the partnership.  Hickman sought to make both Cox and Wheatcroft liable on these 

bills.   

- Held: that there had been no holding out of Cox and Wheatcroft as partners and Hickman had no 

knowledge of them or of the deed of arrangement.  Both Cox and Wheatcroft could deny liability 

notwithstanding that they, as creditors, were entitled to share rateably in the profits.  This was not 

enough to make them partners.  According to Pollock LCB at (HL Cas) 301; (ER) 445: 

o ...this arrangement to apply future profits (if any) in payment of the old debts, the creditors 

being willing to give up their right to be paid out of capital and to take the chance of any profits, 

appears to me not to constitute a partnership as to third parties, who know nothing of the deed... 

- Further according to Wightman J at (HL Cas) 296; (ER) 443: 

o It is said that a person who shares in net profits is a partner; that may be so in some cases, but 

not in all; and it may be material to consider in what sense the words, ‘sharing in the profits’ 

are used.  In the present case, I greatly doubt whether the creditor, who merely obtains payment 

of a debt incurred in the business by being paid the exact amount of his debt, and no more, out 

of the profits of the business, can be said to share the profits.  If in the present case, the property 

of the Smiths had been assigned to the trustees to carry on the business, and divide the net 

profits, not amongst those creditors who signed the deed, but amongst all the creditors, until 

their debts were paid, would a creditor, by receiving from time to time a rateable proportion 

out of the net profits, become a partner?  I should think not. 

- This, then, is the general rule.  Section 2(3)(a) – (e) of the Partnership Act also provides five cases where 

this presumption does not arise: 

- The first rule is embodied in the decision of Cox and Hickman in that a receipt by a person of a debt or 

other liquidated demand by instalments or otherwise out of the accruing profits of a business does not 

of itself make him a partner in the business or liable as such. 


