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Migration Law Exam Notes 
 

TOPIC 1: MIGRATION CONTROL AND THE LAW 
 

White Australia and the evolution of a multicultural policy 

 

1. White Australia policy  

 Throughout the 1800s, a series of enactments were introduced by the different colonies to restrict 

migration 

- The first attempt to restrict migrants of colour was the control of Asian migration in 1855 

 In Victoria, the Act to Make Provision for Certain Immigrants limited the number of 

Chinese passengers who could be brought in any one vessel to one for every 10 tonnes 

of registered tonnage 

 In NSW, Chinese Immigration Regulation Act restricted the immigration of Chinese and 

prohibited the naturalization of Chinese immigrants 

 Restriction of non-European immigration was an important factor in Federation 

- Citizenship was not included in the Constitution - the newly formed Parliament was given the 

power to legislate with respect to nationality and alienage. 

 Federal Parliament’s first piece of legislation: Immigration Restriction Act 1901 

- Did not openly veto the admission of non-European aliens, but defined six classes of ‘prohibited 

immigrants’ 

 Persons who failed the dictation test, paupers, idiots or insane persons, persons 

suffering from contagious diseases, certain criminals and prostitutes 

 Another early Act was the Pacific Islanders Removal Act; allowed for the removal of Pacific Island 

labourers brought out to work the Queensland sugar cane fields before December 190 

- In Robtelmes v Brenan, HCA upheld that deportation under the Act was valid: the power to deport 

an alien is the inherent power of a sovereign government, and must be accepted as a 

quintessential aspect of the power invested in the new government of Australia 

 

2. Early ‘citizenship’ cases: the role played by the judiciary in determining ‘immigrant’ status 

 Birth on Australian territory never guaranteed full membership of the Australian community, at least in 

the case of individuals born in Australia who subsequently left the territory: Potter v Minahan; Donohue 

v Wong Sau 

 Whether a person is an immigrant or not is depended on whether he was a “constituent part of the 

Australian community.” Nationality and domicile are evidentiary facts, but are not the ultimate or 

decisive considerations: Potter v Minahan per Isaacs J 

- Potter v Minahan: a boy born to a Chinese father and white mother, who was sent to China during 

childhood and returned to Australia in adulthood, was found not to be an immigrant.  

- c.f. Donohue: a girl born in Australia to naturalized Chinese parents but raised in China was found 

to be an immigrant. 

  

3. The dictation test 

 The most significant exclusionary device for immigrants. Any immigrant found in the country within 1-3 

years of entry could be asked to sit the test. 

 The immigration official chose the language in which the test was administered 

- R v Wilson; ex parte Kisch: 



 2 

 Facts: immigration officer administered the test in Scottish Gaelic.  

 Outcome: HCA pronounced the decision to deport the applicant unlawful on the basis that 

Scottish Gaelic was not a European language for the purpose of the legislation, but at best 

a rarely used dialect 

- c.f. R v Davey; ex parte Freer: 

 Facts: Indian woman who planned to marry an Australian solider attempted to avoid the 

operation of the test by blocking her ears when the officer read the chosen passage.  

 Outcome: Court declined to rule that the administration of the test or its application to 

the woman was unlawful.  

 Note: the Immigration Restriction Act 1901 and numerous subsequent acts were repealed with the 

enactment of the Migration Act 1958  

 

4. End of White Australia Policy 

 White Aus Policy persisted during the two world wars. 

 Post WWII: Aus agreed to resettle thousands of displaced persons/refugees from Europe. Many non-

white people who had settled during the war were deported 

 Over the next decades White Aus Policy slowly dismantled  

 Changes occurred in the 1960s - returned soldiers had married women of colour; Columbo Plan 

brought many people from former British colonies 

 The policy was formally abandoned in 1972 by the Whitlam Govt.  

 Migration legislation was amended to enable all migrants, regardless of origin, to apply for citizenship 

after 3 years residency. All reference to race were removed. 

 

Citizenship legislation 

 

How does a person acquire citizenship? 

 

1. The two traditional ways of acquiring nationality 

1. Place of birth (jus soli)  

2. Ancestry or descent (jus sanguinis) 

 

2. Australian citizenship can now be acquired through two main streams: 

1. Automatic acquisition  

- By birth 

 If born in Aus before 21 Aug 1986: Aus citizen by birth 

 If born in Papua New Guinea before 16 Sept 1975: Aus citizen. If born afterwards: PNG 

citizen. 

 If born in Aus on or after 21 Aug 1986: 

 Aus citizen if (12(1) Australia Citizenship Act 2007): 

(a) at least one parent is an Aus citizen or permanent resident at the time of 

birth, OR 

(b) If parents are not citizens/PR, person is ‘ordinarily resident’ in Australia 

throughout the period of 10 years after birth 

- By adoption 

 A child who is a permanent resident acquires citizenship automatically upon adoption by a 

citizen: s 13 

- By abandonment 

 An abandoned child is assumed to be a citizen until such a time as proven not: s 14 
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- By incorporation of territory  

 A person will become a citizen if a territory becomes part of Aus and they are with the 

class of persons specified: (s 15). 

2. Applicant/grant 

- Descent (s 16) 

 Persons born outside Aus to a citizen parent may apply to the Minister for citizenship by 

descent (s 16(1)) 

 Eligible to make an application to become a citizen if born to an Australian citizen parent 

(s 16(2))  

 Application will usually involve request to register birth with local embassy 

 If parent(s) acquired their own citizenship by descent, additional requirement is imposed 

of 2 years’ residency in Australia (s 16(2)(b)) 

- Overseas adoption under Hague Convention (s 19C) 

 Child adopted in a Hague Convention on Inter-country Adoption country (s 19(2)(a)), at 

least one parent is an Australian citizen (s 19C(2)(a)(i)-(iii)), adoption compliance issued by 

the country (s 19C(2)(b)) etc. 

- Conferral (s 21) 

 Must be over 18 

 Must have been lawfully present in Australia for 4 years immediately before applying for 

citizenship, including at least 12 months as a PR immediately before applying 

 NOTE: If the Minster is satisfied that the person would suffer hardship or 

disadvantage, then a period of lawful temp residence can be considered perm 

residence for the purpose of counting towards the residency requirements: s 

22(6) 

 Have to make a pledge of commitment to Australia: see s 21(2) and (2A) 

 Most applicants must have basic knowledge of English and adequate knowledge of 

privileges/responsibilities of citizenship – EXCEPT FOR: 

 Persons with permanent physical or mental incapacity (s 21(3)):  

 Persons aged 60 or over or who have a hearing, speech or sight impairment (s 

21(4)); 

 Minor children aged under 18 (s 21(5)). 

 Special rules apply also to: 

 Persons born to a former Australian citizen (s 21(6)): may be eligible if they are 18 

and of good character 

 Persons born in Papua New Guinea (s 21(7)) 

 Persons born in Aus but now stateless (s 21(8)): may be eligible if they have never 

been the citizen of another country and do not have a reasonable prospect of 

acquiring it 

 

3. Note that the Minister retains a discretion to refuse citizenship to persons who have been convicted of 

offences or who are otherwise deemed to be of bad character or a threat to national security: see 

generally s 24. 

 

How can a person lose citizenship? 

 

1. A person may apply to the Minister to renounce their Australian citizenship (see s 33)  

 Takes effect on approval 
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2. If the person did not automatically become an Australian citizen, the Minister can revoke their citizenship if (s 

34)   

 Citizenship was obtained by fraud, OR 

 Person has been convicted of an offence related to citizenship or migration, OR 

 The person committed a serious offence before applying, for which they are now sentenced to 

death/serious prison sentence, OR 

 It is not in the public interest 

3. If the person did not automatically become an Australian citizen and the Minister exercised the power under ss 

22A(1A) or 22B(1A), the Minister can revoke your citizenship in circumstances involving a failure to comply 

with special residence requirements (see s 34A) 

4. The person engages in various kinds of conduct inconsistent with allegiance to Australia (ss 33AA, 33A, 35) 

 E.g. fighting for a country at war with Australia (s 35), engaging in a terrorist act (s 33AA(2)(b)), 

engaging in foreign incursions (s 33AA(2)(h)) 

5. If the person is a child of a responsible parent who ceases to be an Australian citizen, the Minister can revoke 

their citizenship in some situations (see s 36). 

 

 

TOPIC 2: THE EXTENT OF THE POWER TO CONTROL MIGRATION 

 
1. Legislative powers conferred by s 51 Constitution - the ‘immigration’ (s 51(xxvii) and ‘aliens’ (s 51(xix)) heads of 

power: 

 Early rulings by the High Court favoured a broad reading of the powers relevant to immigration control 

- Re Patterson; Ex Parte Taylor:  

 Facts: British P’s permanent visa was subject to cancellation on the grounds of bad 

character.  

 Outcome: Court recognized the significance of colonial ties with Britain; found that the P 

was not a citizen but a ‘constitutional non-alien’ who had the right to remain in Australia 

 Now the powers are read in much narrow terms: all persons who are not citizens are aliens and subject 

to the aliens power (Shaw v MIMA) 

- Shaw v MIMA:  

 Facts: P was born in the UK to British parents, had not left Australia since 1974. Not eligible 

to enroll to vote; had never applied for an Australian passport; never became an Australian 

citizen. P argued that because the expression “British subject” could be applied to him, he 

was not an alien. 

 Held: P entered Australia as an “alien” in the constitutional sense. The legislative power 

with respect to “aliens” is not subject an implied restriction that protects people who 

entered Australia as citizens of the UK. 

- Ame v the Cth: 

 Facts: the P lost Australian citizenship when Papua New Guinea gained independence. 

 Outcome: the Court upheld the constitutionality of the regulations that had stripped the P 

of both Australian citizenship and any right he might otherwise have had to enter or remain 

in Australia. 

 A key attribute of alienage is the existence of allegiance to a foreign state or sovereign (Singh v 

Commonwealth) 

- Singh: 
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 Facts: Girl born in Australia to Indian asylum-seekers. Argued that her birth in Australia and 

‘continuing fidelity’ to the Australian Queen must mean that she had acquired the status of 

either ‘citizen’ or ‘non-alien’ for constitutional purposes. 

 Held: she appeared to owe allegiance to India, and for this reason could be described as an 

alien despite her birth on Australian soil 

 

2. Judicial power under Ch III Constitution 

 Key provisions: 

- Vesting of judicial power in HCA and federal courts: s 71 

- Original jurisdiction of the HCA in s 75(v) 

- Parliament’s ability to confer original jurisdiction on the HCA in any matter: s 76(i) 

- Parliament’s ability to define the jurisdiction of the federal courts: s 77(i) 

 The HCA has held firm in its interpretation of ‘judicial power’ in the context of curial review of 

administrative action 

- In Plaintiff S157/2002, the court held that privative clauses could not be used to confine the 

judicial power of a court.  

 Any tribunal decision evidencing jurisdictional error falls outside the privative clause 

scheme and is open to judicial review. 

 The court has been less concerned with the issue of detention of aliens, even though arrest and 

detention are traditionally associated with the exercise of judicial power 

- In Chu Kheng Lim, the court held that the power to detain aliens is not necessarily punitive; not a 

usurpation of judicial power  

 Immigration detainees are not being subject to incarceration by way of criminal sanction – 

they are being detained to protect the national interest 

 Moreover, the detainees are to some extent voluntary prisoners who are free to return to 

their country of origin at any time they wished  

 

3. Executive power under s 61 Constitution  

 Extends to the detention and removal of non-citizens: Ruddock v Vadarlis; Plaintiff M68; see also s 7A 

Migration Act 

- The existence of a statutory power under the Migration Act does not prevent the exercise of any 

executive power of the Cth to protect Australia’s borders, including by ejecting persons: s 7A 

 In Ruddock v Vadarlis (the Tampa case), the Commonwealth govt argued that the detention and 

expulsion of the asylum seekers was a valid exercise of prerogative power.  

- The court upheld the validity of the detention – the people were not being detained but 

prevented from entering the country  

 In Plaintiff M68, the court held that the detention of asylum seekers on Nauru was constitutionally valid 

under s 61 

- BUT: in obiter, the court raised a possible limitation re judicial power – that detention/regime had 

to serve a purpose, namely the processing of a case 

 

4. What is the role of international law? 

 International instruments 

- Direct implementation 

 Australia’s obligations at international law are not binding on decision-makers until those 

obligations are translated into domestic law by statute: MIEA v Teoh 

 Ratification of an international instrument as such cannot change domestic law 

without legislation: Dietrich v The Queen 
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 In Kioa v West, the P argued that the Minister is bound by the Declaration on the Rights of 

the Child to consider the rights and interests of his citizen daughter. The Declaration was 

referred to in the Preamble of the Human Rights Commission Act 1981 (Cth) [now 

repealed]. 

 The HCA held that the Declaration is not binding nor part of Australian law 

- Indirect implementation 

 It is a rule of statutory interpretation that statutes should be construed so as to accord 

with Australia’s international obligations: see e.g. O’Connor J in Jumbunna Coal Mine NL v 

Victorian Coal Miners' Association 

 International customary law 

- Some Australian judges have recognized that international customary law has an influence in 

domestic law 

 In Teoh’s case, the majority found that the fact that Australia had signed and ratified the 

Convention on the Rights of the Child created in the P a legitimate expectation that he 

would be granted a hearing if his case was not to be decided in accordance with the 

Convention (with the best interests of his children as a primary consideration). 

 Failure to consider the interests of the children was thus a breach of procedural 

fairness  

- BUT in more more recent cases involving challenges made to Australia’s mandatory immigration 

detention regime, the HCA has made it clear that norms of international human rights law cannot 

be invoked to temper the legal effect of domestic laws expressed in clear terms of statutory 

intendment: see e.g. MIEA; ex parte Lam; Al-Kateb; CPCF 

 Al-Kateb: 

 The majority acknowledged that the detention provisions in the Migration Act were 

in breach of the obligations that Australia has assumed as a signatory to the ICCPR 

and CROC.  

 Nevertheless, the words of the detention provisions were clear and unambiguous: 

their combined effect was to mandate the detention of unlawful non-citizens until 

they were either granted a visa or removed from the country – even if indefinite 

detention resulted because removal was not possible in the foreseeable future 

 CPCF [2015]: 

 Facts: the HCA considered whether the Commonwealth’s executive power to detain 

and return asylum seekers interdicted at sea was subject to non-refoulement 

obligations 

 Held: the detention was authorised by the Maritime Powers Act 2013 and that no 

hearing was requirement 

 
TOPIC 3: IMMIGRATION AND THE REGULATORY REVOLUTION 

 

Discretion to regulation – the Migration Act 1958 as amended 

 

 Immigration decision-making has transformed from a discretionary model to a regulated model (linking 

decisional criteria to rights) 

 

1. Chronology of major developments in immigration policy 

 1972: abolition of White Australia Policy 
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 1978/9:  

- First “boat people” arrived, post-Vietnam War.  

- First policies and appeal structure for refugee status determinations (all outside of statute) 

- First points tests made public the criteria to be used in selecting migrations and the priority given 

 1980:  

- Introduction of ADJR Act which simplified the law and procedures governing judicial review 

- First attempts to codify Minister’s powers (s 6A Migration Act) 

 1989 

- Codification of Migration law  

- The Act now set out both general and high specific regulation-making powers, ensuring that the 

Minister has close to absolute control of most aspects of the migration process 

- Mandatory detention adopted as policy 

 1994: 

- Migration Reform Act 1992 excised ADJR Act from migration law 

- Introduction of first Part 8 of Migration Act 

 2001: 

- Tampa Affair 

- Privative clause replaces old Part 8 

 2014:  

- All reference to international law stripped from Migration Act (i.e. no reference to Refugee 

Convention). 

 

2. Three sources of migration law: 

 Migration Act - gives powers to officials 

 Migration Regulations - set out the detail of how the Act is to be administered. Includes schedules such 

as: 

- Sch 1: Visa classes + requirements for valid visa application 

 Describes in detail the requirements for making a valid visa application for each visa class, 

incl. the application forms to be used, charges, location of the applicant etc. 

 Also lists the particular subclasses that fall within a particular class of visa: reg 1.07(2) 

- Sch 2 – Visa subclasses 

 Contains all the criteria which need to be satisfied before an application for a subclass can 

be approved (health, character, exclusion periods) 

 Sch 2 also sets out the conditions subject to which each visa subclass is granted   

- Sch 3 – Unlawful criteria 

 i.e. extra criteria that certain unlawful non-citizens must meet for particular visas 

- Sch 4 – Public interest 

 i.e. health, character and security requirements that non-citizens must meet in order to be 

granted the visa  

 Policy Advice Manuals and Migration Series Instructions 

- Since 1989, policy documents have been replaced by PAM3 

 This is the major policy document to provide departmental officers with guidelines in 

administering migration legislation 

 Includes guidance on interpretation, comments/annotations for relevant parts, general 

principles and procedure issues, DIBP policy/procedural instructions 

 

3. Visa classes and subclasses 

 Each visa class contains one or more visa subclasses. 
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4. Applicants must apply for a visa class. To be eligible for the grant, the must meet the criteria for ONE of 

the visa subclasses in that class. 

 All visas are substantive except for Bridging visas, the Criminal Justice visa and the Enforcement visa. 

 

The regulation of immigration advice 

 

 In 1992, the regulatory regime was extended to cover agents and all persons engaging in the provision of 

‘immigration assistance’ 

 

1. Code of Conduct for Migration Agents 

 The ethical obligations of migration agents are set out in the Code of Conduct contained in Sch 2 to the 

Migration Agents Regulations 1998 (Cth) 

 These ethical rules are binding on lawyers who give ‘immigration legal assistance’ in addition to their 

legal professional obligations  

 The Code requires agents and lawyers who give immigration advice to be of good character, to be 

honest, and to have sound knowledge of migration law, practice and procedures 

 Must also have sound knowledge of business procedure in order to conduct business as a migration 

agent and to properly manager client records 

 A breach of the Code attracts disciplinary action by the Officer of the Migration Agents Registration 

Authority (OMARA) 

 For lawyers, providing immigration assistance means being subject to dual regulation – ethical 

obligations arise under professional conduct rules and the Migration Agents’ Code of Conduct 

 

2. Current scheme 

 Anyone who gives immigration assistance has to be registered 

 Providing immigration advice or assistance without being registered as an agent is a strict liability 

offence punishable by 60 penalty points 

- Note: 

 This legislation was challenged in Cunliffe – P argued that the legislation undermined 

freedom of communication. 

 The HCA held that if subject matter of legislation concerns non-citizens, none of the usual 

protections and implied rights of the constitution apply  

 Exceptions are made for lawyers providing advice about court proceedings only (s 227), as well as for 

close family members of a visa applicant, certain employers or sponsors of visa applicants, and others 

such as electorate workers who are frequently approached by constituents with immigration problems (s 

280) 

 Charging a fee or soliciting a benefit without being registered as an agent attracts a penalty of 10 years’ 

imprisonment (s 281) 

 An applicant must not be registered if not a person of integrity or not fit and proper (s 290) 

 

Border Control and Immigration Clearance 

 

 Under Part 2, Div 3 of the Migration Act, all non-citizens entering Australia are required to hold a visa of one 

kind or another 

 Possession of a valid visa is now the sole criterion for determining the lawful status of a non-citizen 

within Australia 
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 Where a non-citizen arrives with a visa and some form of irregularity is detected, a decision must be made to 

cancel the visa (s 116 Migration Act)  

 Very few options available to non-citizens who arrive in Australia with a visa or who have their visa cancelled as 

the result of an anomaly 

 

1. Immigration clearance 

 Immigration clearance involves the production to an immigration official at a port of entry of a valid 

passport or other travel documentation, the person’s visa, a passenger card (setting out personal details 

and travel arrangements) and customs declaration 

 Under s 166, there is a duty to present evidence of identity and comply with any requirement 

 Evidence required to be shown (see s 166 Migration Act; regs 3.02 and 3.03 Migration 

Regulations) 

 If the person is a citizen: passport  

 If the person is a non-citizen: evidence of identity and a visa that is in effect and held 

by the person 

 The standard practice is that all new arrivals are questioned by immigration officials before being 

allowed access to advisers of any kind. There is no statutory obligation on such officials to either inform 

interviewees of their rights or to provide forms so that interviewees can apply for a visa.  

 

2. s 172 creates 4 statuses: 

1. If immigration is cleared = lawful 

2. If in immigration clearance = limited rights 

 Can be detained for questioning 

 Can only apply for 4 kinds of visas 

3. If refused immigration clearance = unlawful/must be detained and removed  

4. If person by-passed immigration clearance = unlawful 
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TOPIC 3 (2) 
 

Applying for a visa 

 

Who can be included in a visa application? 

 

 Migration Regulations reg 1.12: 

- Family members (spouse/de facto, dependent children and their dep children) 

- Other single, dependent relative living with the family,  

- Partners in a homosexual relationship 

 

Was the visa application validly made? 

 

 Before a visa application can be considered it must have been validly made: s 46 Migration Act; Sch 1 

Migration Regulations 1994 

 

1. Must satisfy the criteria in s 46 (s 46(1)(b) Migration Act) 
 

1. s 46(1)(a): Non-citizen must apply for a visa of a particular class  

- See Sch 1 Migration Regulations 
 

2. s 46(1(ba): Visa application charge must be paid (s 46(1(ba) 

- Amount for each visa class is in Schedule 1. 

- First instalment visa application charge is paid at the time the application is made (from $0 - 

$6,000): see Migration (Visa Application) Charge Act 1997  

 Non-refundable if withdrawn/refused; refundable if invalidly made. 
 

3. s 46(1)(c): Any fees payable under the Regulations must have been paid  
 

4. s 46(a)(d): The application must not be prevented by: 

- s 48: visa refused or cancelled earlier (s 46(1)(d)(i)) 

 i.e. person had their visa application refused or had visa cancelled under s 109, s 116 etc. 

 Person subject to s 48 can only apply for a limited number of prescribed visas (reg 2.12): 

 Onshore Partner (temp or perm) 

 Child (Residence) 

 Medical Treatment visa 

 Protection Visa 

 Territorial Asylum visa 

 Border Visa 

 Special Category visa 

 Bridging visa 

 Resolution of status visa 

- s 48A: protection visa refused or cancelled earlier (s 46(1)(d)(ii)) 

 Applicants in the migration zone who applied and were refused a protection visa, or the 

protection visa was cancelled are prevented from applying for another protection visa 

 BUT the Minister may determine that s 48A does not apply to a non-citizen: s 48B 

 If waived the person have 7 working days from notification of the decision to lodge a 

new protection visa application 

 Minister must table the decision in parliament within 15 sitting days 

- s 195: detainee applying out of time (s 46(1)(d)(v) 


