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Module 1: Introduction to Health and Medical Law  
1.1 Terms and Concepts  

	  
Roger Magnusson, “Evolution of Health Law: from ‘Law and Medicine’ to ‘Global Health Governance’” 

Jurisdiction, Spring, 2012, pp 6-8 

	  
•   Health spending in Australia $121B p/a, 9.4% of GDP. 
•   Way to view health law is five interrelated areas of academic and professional activity: 

o   Health care law 
o   Mental health law 
o   Public health law 
o   International health law: global health governance 
o   Law and health development  

•   Development in 20th C: 
o   Hillyer v Governors of St Bartholomew’s Hospital: first vicarious liability case for hospitals, since 

overturned. 
o   Decisions on liability when patients suffered harm following treatment by doctors. 
o   As medicine grows more sophisticated, decisions about appropriate and lawful withdrawal of care: eg 

Airedale NHS Trust v Bland: HOL holds no duty to provide treatment where doctor concludes further 
medical treatment will not benefit permanently unconscious patient. 

•   Watershed moment –Journal of the American Medical Association reported on work of ad hoc committee 
established by Harvard Medical School. 

o   Committee reported that responsible medical opinion was ready to define death in circumstances when 
an individual had suffered ‘irreversible coma as a result of permanent brain damage’.  

o   Criteria are included in the Human Tissue Acts passed in Australian states and territories in the 1980s. 
•   Gap between expanded scope of medical practice and normative ethics developed in 20th C. 

o   Politicians reluctant to legislate on morally contested areas eg NSW Parliament reluctance to legislate on 
abortion. 

o   Referred to Law Reform Commissions. 
o   However, courts have no choice but to get involved – court is stuck with the problem and must make the 

decision (Prof Ian Kennedy). 
•   Academic interest in public health partly re-energized by growing appreciation of globalization. Egs: 

o   1. Following SARS epidemic, World Health Regulations revised to create international regime for 
control of transmissible diseases. 

o   2. Framework Convention on Tobacco Control – signatories required to implement evidence-based 
tobacco control measures into their domestic laws. 

o   3. Navigating difficulty of accommodating national health concerns within the practical application of 
World Trade Agreements – e.g. plain packaging debates (trade vs health conflicts) 

•   Concern with global health has brought health challenges faced by low and middle income into greater focus. 
o   Partnerships between scholars and NGOs e.g. Sydney Law School and International Development Law 

Organization. 
•   Growing interest in understanding law’s role in systems – e.g. sustainable food system, increasing average levels 

of health. 
•   Within a span of a few decades, field of medical law has expanded from focus on liability for adverse events to 

defining law’s role in strategies for health development, redressing injustices and encouraging respect for the right 
to health on a global scale. 

	  
1.2 The Current and Future Concerns of Medical Law  

	  
Ian Kennedy, “The Medical Frontier” in L Howe & A Wain, Predicting the Future (1993), pp 96-117. 

	  
Approaches to medicine 

•   Traditional - story of medicine as an ineluctable process of development towards the conquest of disease, medicine 
as entirely positive. 
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o   AIDS does not fit in with this march of progress. 
•   Alternative – medical ethics, bioethics 

o   Reflection on medical errors no longer just after the event 
o   Medicine not just as unraveling of some inevitable process of discovery 
o   Rather, making choices and shaping what the future will be 

 
Problems areas for the future 

•   Despite folly of problem spotting, can validly argue there are areas of medical development which warrant our 
attention immediately:  

o   1. An aging population, expensive health care costs, giving rise to:  
§   Questions about self-determination in end-of-life decision making 
§   Questions about treatment of incompetent and care of dying 

o   2. How to regulate reproductive medicine and foetal/maternal conflicts 
§   Claims of a right to bear children. 
§   Technology exacerbates this – able to see/investigate/understand interests of fetus far more 

clearly now than in the past. 
o   3. Genetic screening 

§   Spiritual and ethical implications 
o   4. Scarce resources; allocation of resources 
o   5. Access to and control of health information 
o   6. Medical mishaps, adverse events, liability, litigation 
o   7. Care of the vulnerable, mentally ill, mentally handicapped, elderly and poor, those with stigmatized 

diseases 
§   RM: add children to this category. 

•   Alongside medical issues, health will have a different agenda: 
o   Turning on what is health-damaging or health-promoting. 

 
Predictions 

•   Respect for individual should not provide the basis for future thinking and analysis. The common good must be the 
main focus. 

•   Adopt a rights based approach 
o   The fundamental right is the right to equality 

•   Must then move from realm of reflection into realm of policy making 
o   However, legislation will continue at best to be slow to appear 

§   Legislatures reluctant to legislate – controversial issues, no votes to be won 
§   Strident opposition from sections of medical scientific community who argue legislation 

would stultify progress 
o   Attempts to meet the need by quasi-law will not be taken seriously. 
o   ‘They will simply fail to meet the demand for public policy expressed as law’. 
o   As such the courts will be drawn in. 

•   How have English courts responded to this unwanted role? 
o   1. Guided by general good over rights – a utilitarian calculus 
o   2. Courts have retreated into position of maintaining status quo – lacking conceptual creativity. Egs: 

gay/trans marriage, defining whether an embryo is property or person. 
 
Courts in the Future 

•   Predicts courts will take the route of rights, particularly as English courts are Europeanised. 

	  
Summary of RM’s Newspaper Clippings addressing Kennedy’s ‘Problem Areas’ 

	  
RM: “These demonstrate the inherently political nature of medical law à barely a day goes by where these matters are not 

addressed in the media.” 
 

1.   An ageing population and expensive health care costs give rise to questions about self-determination in end-
of-life decision making, ‘living wills’, and questions about the care of the dying 
 
“After 19 years in a coma, it’s time to fill in the gaps” (2003) 
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•   Ability of technology to keep people alive. 
 
“A fight to the death” (2004) 

•   M in persistent vegetative state (permanently unconscious, unable to feel anything, deprived of stimuli) 
due to irreparable injury to his brain 

•   Conflict between doctor and family about withdrawal of respirator/hydration. Family argued doctor 
placed pressure on them because he wanted the hospital bed. 

•   Family approached SC under parens patriae jurisdiction (gives courts the ability to intervene to protect 
those unable to look after their own interests). 

•   SC: not convinced withdrawal of treatment was not in M’s best interests – authorised end of respirator.  
 
“Bush won’t let husband pull the plug” (2005) 

•   Emergency legislation to prolong life of brain-damaged woman whose husband won right to let her die. 
 

Krommydas v Sydney West Area Health Service [2006] NSWSC 901 
•   There has been an irreversible cessation of all functions of Mr K’s brain so as to bring him 

within the statutory definition of death as set out in s 33 of the Human Tissue Act 
o   If someone is legally dead, there is no basis for ventilating a corpse. 

•   Such a finding having been made, there is no residual discretion, or other proper basis, upon 
which the Court could refuse to make the orders now sought 

o   ‘… in the end the way in which the present application falls to be considered 
depends not upon consideration of that kind [feelings of sympathy… for the plight of 
the members of Mr Krommydas’ family], but open cut and dried considerations of 
law, and cut and dried findings of fact based not upon supposition or hope, but upon 
concrete evidence’ 

 
Magnusson, ‘Angels of Death: Exploring the Euthanasia Underground’ 

•   HIV became a chronic disease very quickly (the archetypical chronic disease today rather than the death 
sentence it was in the 1980s-90s) – illicit euthanasia networks. 

 
“Greens latest euthanasia bill deeply offensive” (2014) 

•   Medical Services (Dying with Dignity) Exposure Draft Bill 2014 – redefines euthanasia as a medical 
services and offers reimbursement. 

 
“Euthanasia debate woman found dead at home” (2008) 

•   French court refuses doctor assisted drug-suicide of woman with extreme face tumour, blind. 
 
“Is mom a criminal for not allowing surgery on her son?” (2006) 

•   Mother kidnaps son from hospital to prevent kidney surgery; has custody removed as illness is life 
threatening/ likely to grievously impair or cause suffering to a child. 

•   Courts a good venue to weigh competing interests – e.g. if 10% chance child will survive chemo, family 
will decide; but if 90% chance, court should decide. 

 
“Under watchful eyes, sick boy endures chemo and a visit from dad” (2008) 

•   Boy and family turned to naturopathic remedies, seized by Children’s Aid Society and forced to undergo 
chemotherapy. 

•   Custody battle centred around the treatment.  
 

2.   How to regulate reproductive medicine and fetal/maternal conflicts, especially as the fetus becomes more 
visible thanks to modern technology  
 
“New law to protect unborn as killer father jailed” (2004) 

•   Man sentenced to 10 years imprisonment for GBH on baby’s mother (kicking stomach) – fetus regarded 
as part of the mother. 

•   Result - Crimes Amendment (Grievous Bodily Harm) Act 2005 s 4(a): GBH includes the destruction of 
the fetus of a pregnant woman, whether or not the woman suffers any other harm   
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“Zoe’s law: will changing fetuses legal status endanger abortion rights?” (2013) 
•   Bill recognises fetus as a person, criminalising GBH to fetus as a separate offence to harm against the 

mother. 
•   Bill lapsed in 2014. 

 
“Two laws with radically different views on pregnant women’s rights filed in Texas” (2015) 

•   Bill 1: repeals the exclusion preventing pregnant women from employing an advance directive. 
•   Bill 2: sought to amend law involving life-sustaining treatment for pregnant patients. 

 
“Partial birth abortion ban act – USA” (2004) 

•   Law banning “overt acts” such as puncturing skull with exception for women’s lives but not health. 
•   Law challenged in Nebraska, NY and California. 

 
Abortion law changes eyed as Dr Mark Hobart probed (2013) 

•   s 8 Abortion Law Reform Act 2008: requires doctors with conscientious objection to abortion to refer a 
woman to someone with no such objection. 

•   Dr Hobart risks being deregistered after he refused to provide a referral for a couple who wanted an 
abortion at 19 weeks because they wanted a boy rather than a girl. 

 
“The gift of life taken?” (2016) 

•   IVF clinic investigating claim that customer led them to believe she did not become pregnant – in order 
to avoid agreement with embryo donor that baby would stay in contact with genetic parent. 

 
“Mix-up Leaves White Couple with Black Twins” (2002) 

•   White woman inseminated with embryo of black couple.  
•   Black couple wanted the baby and wanted to be declared parents 
•   Presumption that a birth mother is the mother of the child is irrefutable – the person giving birth is the 

mother, regardless of who the ovum belonged to: s 14(3) Status of Children Act 1996 (NSW) 
•   For genetic mother to become legal mother requires adoption 

 
“Silent protest against abortion hasn’t got a prayer” (2016) 

•   Man arrested in ACT for sitting in the safe access zone of an abortion clinic and praying 
•   Was this an abuse of human rights? Author argues he is a political prisoner 
•   Moral colour: 

o   Religious person – abortion has moral colour 
o   ‘Moral left’ – has raised issue of asylum seekers raped in attention to obtain an abortion. 
o   See also: s 27 Children and Young Persons (Care and Protection Act) – issue of mandatory 

reporting and how this should apply to asylum seekers. 
 

3.   Genetic Screening and Gene Therapy 
 

“Embryos screened for deafness – a quiet first for Australia” (2003) 
•   Testing IVF embryo for deafness – deafness is a recessive gene. 

 
“Living with a time bomb” (2013) 

•   In practice, only about 10-15% take the test that will tell them if they hold the gene for a certain condition 
 
“Two of us” (2004) 

•   Genetic information carries issues for genetic relatives – privacy and confidentiality issues that complicate 
the doctor-patient relationship 

 
“A family secret… that could be a killer” (2005) 

•   Is there a release from confidentiality when the gene carried could also be held by other relatives (putting 
them at risk?) 

•   Is failure to disclose a breach of duty of care owed to the third party? 
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•   Doctors don’t just owe duties of care to their patients, but to the sexual partners of their immediate patients 
(e.g. unknowing transmission of STIs – person contaminated has been able to sue doctor not for failure to 
disclose, but failure to do other things that could have prevented transmission) 

 
“Doctor sued over allegedly mixing up sperm samples” (2010) 

•   Seeking $1M damages for mixing sperm samples. 
Creates complications for families, medical histories, 

 
4.   Scarce resources; allocation of resources 

 
5.   Access to, and control of, health information about patients and their medical care  

 
“Abbott backflips on teen medical records / Abbott backs down in face of backbench revolt” (2004) 

•   Bill giving parents access to medical records of children under 16. Fears this would prevent children 
visiting their doctor. 

 
 
“Woman fights for parents’ right to know abortion advice to under 16s” (2005) 

•   Providing parents information of contraception/abortion advice to under 16s. 
 

6.   Medical mishaps, adverse events, liability, and litigation  
 

“$12.9m for forceps delivery reignites indemnity fears” (2001) 
•   “Negligence in the execution of medical procedure” – forceps delivery left her catastrophically injured 
•   Award was appealed, largely upheld but reduced to just over $11m: Diamond v Simpson 
•   In 2001 there was a great deal of public debate about a ‘medical negligence crisis’ (hence the Civil 

Liability Act 2002) 
•   In most of these awards, the big ticket item is the cost of future care: this woman needed 24hr care and 

calculations were that she would live for another 51 years (grave injury but not a significant shortening of 
life expectancy) 

•   Pricing obstetricians / gynaecologists out of the market? If doctors don’t pay for compensation through 
insurance then society pays through taxes 

 
“Court stops payout to obese man” (2013) 

•   P grossly obese, claimed that Dr Varipatis breached his duty of care by failing to refer the patient to an 
obesity specialist for assessment for bariatric surgery (lapband) 

•   RM: if decided today would be decided differently – bar is being raised higher for purpose of doctors 
treating grossly obese patients. 

 
7.   Care of the vulnerable, mentally ill, mentally handicapped, elderly and poor, those with stigmatized diseases 

o   RM would add treatment of children to this list. 

	  
1.3 Rising Healthcare Costs & the Ageing Population  

	  
Peter Garling SC, “Sharing Caring in a Time of Budget Insufficiency: Is there an Ethical Reform Paradigm?”, 

Centre for Health, Governance, Law & Ethics, 2009, Oration, 26 March 2009 

	   	  
•   s 68 Health Services Act 1997 (NSW): 

o   Principle 1: eligible persons must be given the choice to receive public hospital services free of charge 
o   Principle 2: access is on the basis of need 
o   Principle 3: State will ensure provision equally to all eligible persons, regardless of their geographical 

location. 
•   Enforced through Australian health care agreement. 
•   1.5% Medicare levy on all taxable income. 

 
•   NSW Health Budget 
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•   Recurrent NSW health budget is $13.2bn (amounts to 28% of state budget), including $3bn provided by Cth 
under Aus Health Care Agreement. 

§   Education spends 23%, no other department spends more than 8%. 
§   Expenditure increasing – population growth, aging profile, new health 

technologies/clinical treatments, rising community expectations. 
§   One estimate – without radical economic change, health sector will consume entire state 

budget by 2040 – onus on health sector to devise a reform process which will address 
this. 

 
•   NSW Patient Profile 

o   Implications of the aging population (life expectancy 79.2/84.2). 
§   Occupation of hospital beds, increased stays, demand for domestic care, changing 

workforce demographic. 
§   Skilled workforce not spread throughout NSW – remote areas. 
§   Nursing population is a challenge – 22% of the profession qualified for retirement in 

2011. 
 

•   Public expectations 
o   Difficult clash between public expectations and limited resources. 

 
•   Three solutions 

o   1. Raise Medicare levy – Australia spends less per head on health than many other developed 
companies. 

o   2. Modify universal healthcare – raise charge for each patient. 
o   3. Recognise reality, preserve principle of universal health care, but devise a system for allocation. 
o   Note laws might affect how reform occurs –  

§   Sex, Disability and Racial Discrimination Acts – guarantee rights for everyone including 
right to public health, medical and social services. 

§   Age Discrimination Act – although exemptions in s 42. 
§   Human Tissue Act – requires written consent to remove human tissue (imagine impact if 

this section was removed – assumed organ donation unless a person opts out). 
 

•   Enablers of reform: 
o   1. Knowledge – including access/availability of services, clinical performance, safety and quality of 

care, costs of care, patient experience, staff experience. 
o   2. Accept there must be an articulated process by which rules are created and decisions are made. 
o   3. Embracing of proposition that limited resource allocation is not an occasion for advancement of 

partisan interests – underlying issue must be the good of all people of NSW. 

	  
	  

1.4 Professional Regulation and Professional Ethics  
	  

To what extent are the health professions governed by ethical codes, as distinct from law? In what ways does the medical 
profession govern itself, through the ethical standards it aspires to and requires of registered medical practitioners? 

 
 

•   Misconduct may give rise to: 
o   Civil charges  

§   Medical negligence 
o   Criminal charges 
o   Professional disciplinary proceedings – self-regulating profession 

§   Misconduct 
§   Unprofessional conduct complaint 
§   Notifiable events by other doctors 
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Australian Medical Association, Code of Ethics (2006) 

	  
•   The AMA Code of Ethics articulates and promotes a body of ethical principles to guide doctors' conduct in their 

relationships with patients, colleagues and society. 
•   This Code has grown out of other similar ethical codes stretching back into history including the Hippocratic Oath. 
•   Because of their special knowledge and expertise, doctors have a responsibility to improve and maintain the health 

of their patients who, either in a vulnerable state of illness or for the maintenance of their health, entrust 
themselves to medical care. 

•   The doctor-patient relationship is itself a partnership based on mutual respect and collaboration. Within the 
partnership, both the doctor and the patient have rights as well as responsibilities. 

•   Changes in society, science and the law constantly raise new ethical issues and may challenge existing ethical 
perspectives. 

•   The AMA accepts the responsibility for setting the standards of ethical behaviour expected of doctors. 
 

1.1 Patient Care 
a.   Consider first the well-being of your patient. 
b.   Treat your patient with compassion and respect. 
c.   Approach health care as a collaboration between doctor and patient. 
d.   Practise the science and art of medicine to the best of your ability. 
e.   Continue lifelong self-education to improve your standard of medical care. 
f.   Maintain accurate contemporaneous clinical records. 
g.   Ensure that doctors and other health professionals upon whom you call to assist in the care of your patients are 

appropriately qualified. 
h.   Make sure that you do not exploit your patient for any reason. 
i.   Avoid engaging in sexual activity with your patient. 
j.   Refrain from denying treatment to your patient because of a judgement based on discrimination. 
k.   Respect your patient's right to choose their doctor freely, to accept or reject advice and to make their own 

decisions about treatment or procedures. 
l.   Maintain your patient's confidentiality. Exceptions to this must be taken very seriously. They may include 

where there is a serious risk to the patient or another person, where required by law, where part of approved 
research, or where there are overwhelming societal interests. 

m.   Upon request by your patient, make available to another doctor a report of your findings and treatment. 
n.   Recognise that an established therapeutic relationship between doctor and patient must be respected. 
o.   Having initiated care in an emergency setting, continue to provide that care until your services are no longer 

required. 
p.   When a personal moral judgement or religious belief alone prevents you from recommending some form of 

therapy, inform your patient so that they may seek care elsewhere. 
q.   Recognise that you may decline to enter into a therapeutic relationship where an alternative health care 

provider is available, and the situation is not an emergency one. 
r.   Recognise that you may decline to continue a therapeutic relationship. Under such circumstances, you can 

discontinue the relationship only if an alternative health care provider is available and the situation is not an 
emergency one. You must inform your patient so that they may seek care elsewhere. 

s.   Recognise your professional limitations and be prepared to refer as appropriate. 
t.   Place an appropriate value on your services when determining any fee. Consider the time, skill, and 

experience involved in the performance of those services together with any special circumstances. 
u.   Ensure that your patient is aware of your fees where possible. Encourage open discussion of health care costs. 
v.   When referring your patient to institutions or services in which you have a direct financial interest, provide full 

disclosure of such interest. 
w.   If you work in a practice or institution, place your professional duties and responsibilities to your patients 

above the commercial interests of the owners or others who work within these practices. 
x.   Ensure security of storage, access and utilisation of patient information. 
y.   Protect the right of doctors to prescribe, and any patient to receive, any new treatment, the demonstrated safety 

and efficacy of which offer hope of saving life, re-establishing health or alleviating suffering. In all such cases, 
fully inform the patient about the treatment, including the new or unorthodox nature of the treatment, where 
applicable. 
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1.2 Clinical Research 
a.   Accept responsibility to advance medical progress by participating in properly developed research involving 

human participants. 
b.   Ensure that responsible human research committees appraise the scientific merit and the ethical implications of 

the research. 
c.   Recognise that considerations relating to the well-being of individual participants in research take precedence 

over the interests of science or society. 
d.   Make sure that all research participants or their agents are fully informed and have consented to participate in 

the study. Refrain from using coercion or unconscionable inducements as a means of obtaining consent. 
e.   Inform treating doctors of the involvement of their patients in any research project, the nature of the project and 

its ethical basis. 
f.   Respect the participant's right to withdraw from a study at any time without prejudice to medical treatment. 
g.   Make sure that the patient's decision not to participate in a study does not compromise the doctor-patient 

relationship or appropriate treatment and care. 
h.   Ensure that research results are reviewed by an appropriate peer group before public release. 

 
1.3 Clinical Teaching 

a.   Honour your obligation to pass on your professional knowledge and skills to colleagues and students. 
b.   Before embarking on any clinical teaching involving patients, ensure that patients are fully informed and have 

consented to participate. 
c.   Respect the patient's right to refuse or withdraw from participating in clinical teaching at any time without 

compromising the doctor-patient relationship or appropriate treatment and care. 
d.   Avoid compromising patient care in any teaching exercise. Ensure that your patient is managed according to the 

best-proven diagnostic and therapeutic methods and that your patient's comfort and dignity are maintained at all 
times. 

e.   Where relevant to clinical care, ensure that it is the treating doctor who imparts feedback to the patient. 
f.   Refrain from exploiting students or colleagues under your supervision in any way. 

 
1.4 The Dying Patient 

a.   Remember the obligation to preserve life, but, where death is deemed to be imminent and where curative or 
life-prolonging treatment appears to be futile, try to ensure that death occurs with dignity and comfort. 

b.   Respect the patient's autonomy regarding the management of their medical condition including the refusal of 
treatment. 

c.   Respect the right of a severely and terminally ill patient to receive treatment for pain and suffering, even when 
such therapy may shorten a patient's life. 

d.   Recognise the need for physical, psychological, emotional, and spiritual support for the patient, the family and 
other carers not only during the life of the patient, but also after their death. 

 
1.5 Transplantation 

a.   Recognise that a potential donor is entitled to the same standard of care as any other patient. 
b.   Inform the donor and family fully of the proposal to transplant organs, the purpose and the risks of the 

procedure. 
c.   Exercise sensitivity and compassion when discussing the option to donate organs with the potential donor and 

family. 
d.   Refrain from using coercion when obtaining consent to all organ donations. 
e.   Explain brain death to potential donor families. Similarly explain that continued artificial organ support is 

necessary to enable subsequent organ transplantation. 
f.   Ensure that the determination of the death of any donor is made by doctors who are neither involved with the 

transplant procedure nor caring for the proposed recipient. 
g.   Recognise the important contribution donor families make in difficult circumstances. Ensure that they are given 

the opportunity to receive counselling and support. 
 
2. The Doctor and the Profession 
2.1 Professional Conduct 

a.   Build a professional reputation based on integrity and ability. 
b.   Recognise that your personal conduct may affect your reputation and that of your profession. 
c.   Refrain from making comments which may needlessly damage the reputation of a colleague. 
d.   Report suspected unethical or unprofessional conduct by a colleague to the appropriate peer review body. 
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e.   Where a patient alleges unethical or unprofessional conduct by another doctor, respect the patient's right to 
complain and assist them in resolving the issue. 

f.   Accept responsibility for your psychological and physical well-being as it may affect your professional ability. 
g.   Keep yourself up to date on relevant medical knowledge, codes of practice and legal responsibilities. 

 
2.2 Advertising (revised November 2006) 

a.   Confine advertising of professional services to the presentation of information reasonably needed by patients or 
colleagues to make an informed decision about the availability and appropriateness of your medical services. 

b.   Make sure that any announcement or advertisement directed towards patients or colleagues is demonstrably true 
in all respects. Advertising should not bring the profession into disrepute. 

c.   Do not endorse therapeutic goods in public advertising. 
d.   Exercise caution in endorsing non-therapeutic goods in public advertising. 
e.   Do not have any public association with products that clearly affect health adversely. 
f.   Ensure that any therapeutic or diagnostic advance is described and examined through professional channels, 

and, if proven beneficial, is made available to the profession at large. 
 
2.3 Referral to Colleagues 

a.   Obtain the opinion of an appropriate colleague acceptable to your patient if diagnosis or treatment is difficult or 
obscure, or in response to a reasonable request by your patient. 

b.   When referring a patient, make available to your colleague, with the patient's knowledge and consent, all 
relevant information and indicate whether or not they are to assume the continuing care of your patient during 
their illness. 

c.   When an opinion has been requested by a colleague, report in detail your findings and recommendations to that 
doctor. 

d.   Should a consultant or specialist find a condition which requires referral of the patient to a consultant in another 
field, only make the referral following discussion with the patient's general practitioner - except in an 
emergency situation. 

 
3. Professional Independence 

a.   In order to provide high quality healthcare, you must safeguard clinical independence and professional integrity 
from increased demands from society, third parties, individual patients and governments. 

b.   Protect clinical independence as it is essential when choosing the best treatment for patients and defending their 
health needs against all who would deny or restrict necessary care. 

c.   Refrain from entering into any contract with a colleague or organisation which may conflict with professional 
integrity, clinical independence or your primary obligation to the patient. 

d.   Recognise your right to refuse to carry out services which you consider to be professionally unethical, against 
your moral convictions, imposed on you for either administrative reasons or for financial gain or which you 
consider are not in the best interest of the patient. 

 
4. The Doctor and Society 

a.   Endeavour to improve the standards and quality of, and access to, medical services in the community. 
b.   Accept a share of the profession's responsibility to society in matters relating to the health and safety of the 

public, health education and legislation affecting the health of the community. 
c.   Use your special knowledge and skills to minimise wastage of resources, but remember that your primary duty 

is to provide your patient with the best available care. 
d.   Make available your special knowledge and skills to assist those responsible for allocating healthcare resources. 
e.   Recognise your responsibility to give expert evidence to assist the courts or tribunals. 
f.   When providing scientific information to the public, recognise a responsibility to give the generally held 

opinions of the profession in a form that is readily understood. When presenting any personal opinion which is 
contrary to the generally held opinion of the profession, indicate that this is the case. 

g.   Regardless of society's attitudes, ensure that you do not countenance, condone or participate in the practice of 
torture or other forms of cruel, inhuman, or degrading procedures, whatever the offence of which the victim of 
such procedures is suspected, accused or convicted. 
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Health Practitioner Regulation National Law (NSW) No 86A [extracts] 

	  
•   National scheme that applies to NSW. 
•   Along with Acts in other states establishes Australian Health Practitioner Regulation Agency. 

o   Investigative function - into registration, performance and suitability of practitioners  
o   However, in NSW this function carried out by state-based councils and health care commission. 

 
General provisions 
 

3 Objectives and guiding principles 
(1) The object of this Law is to establish a national registration and accreditation scheme for- 

(a) the regulation of health practitioners; and 
(b) the registration of students undertaking- 

(i) programs of study that provide a qualification for registration in a health profession; or 
(ii) clinical training in a health profession. 

(2) The objectives of the national registration and accreditation scheme are- 
(a) to provide for the protection of the public by ensuring that only health practitioners who are suitably trained 
and qualified to practise in a competent and ethical manner are registered; and 
(b) to facilitate workforce mobility across Australia by reducing the administrative burden for health 
practitioners wishing to move between participating jurisdictions or to practise in more than one participating 
jurisdiction; and 
(c) to facilitate the provision of high quality education and training of health practitioners; and 
(d) to facilitate the rigorous and responsive assessment of overseas-trained health practitioners; and 
(e) to facilitate access to services provided by health practitioners in accordance with the public interest; and 
(f) to enable the continuous development of a flexible, responsive and sustainable Australian health workforce 
and to enable innovation in the education of, and service delivery by, health practitioners. 

(3) The guiding principles of the national registration and accreditation scheme are as follows- 
(a) the scheme is to operate in a transparent, accountable, efficient, effective and fair way; 
(b) fees required to be paid under the scheme are to be reasonable having regard to the efficient and effective 
operation of the scheme; 
(c) restrictions on the practice of a health profession are to be imposed under the scheme only if it is necessary 
to ensure health services are provided safely and are of an appropriate quality. 

 
7 Single national entity 
(1) It is the intention of the Parliament of this jurisdiction that this Law as applied by an Act of this jurisdiction, together 
with this Law as applied by Acts of the other participating jurisdictions, has the effect that an entity established by this 
Law is one single national entity, with functions conferred by this Law as so applied. 
(2) An entity established by this Law has power to do acts in or in relation to this jurisdiction in the exercise of a function 
expressed to be conferred on it by this Law as applied by Acts of each participating jurisdiction. 
(3) An entity established by this Law may exercise its functions in relation to- 

(a) one participating jurisdiction; or 
(b) 2 or more or all participating jurisdictions collectively. 

(4) In this section, a reference to this Law as applied by an Act of a jurisdiction includes a reference to a law that 
substantially corresponds to this Law enacted in a jurisdiction. 
 
31 Establishment of National Boards 
(1) Each of the following National Health Practitioner Boards is established for the health profession listed beside that 
Board in the following Table- 

Name of Board Health profession 

Aboriginal and Torres Strait Islander Health 
Practice Board of Australia Aboriginal and Torres Strait Islander health practice 

Chinese Medicine Board of Australia Chinese medicine 

Chiropractic Board of Australia chiropractic 
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Dental Board of Australia dental (including the profession of a dentist, dental therapist, dental 
hygienist, dental prosthetist or oral health therapist) 

Medical Board of Australia medical 

Medical Radiation Practice Board of 
Australia medical radiation practice 

Nursing and Midwifery Board of Australia nursing and midwifery 

Occupational Therapy Board of Australia occupational therapy 

Optometry Board of Australia optometry 

Osteopathy Board of Australia osteopathy 

Pharmacy Board of Australia pharmacy 

Physiotherapy Board of Australia physiotherapy 

Podiatry Board of Australia podiatry 

Psychology Board of Australia psychology 

(2) A National Board- 
(a) is a body corporate with perpetual succession; and 
(b) has a common seal; and 
(c) may sue and be sued in its corporate name. 

(3) A National Board represents the State. 
 
35 Functions of National Boards 
(1) The functions of a National Board established for a health profession are as follows- 

(a) to register suitably qualified and competent persons in the health profession and, if necessary, to impose 
conditions on the registration of persons in the profession; 
(b) to decide the requirements for registration or endorsement of registration in the health profession, including 
the arrangements for supervised practice in the profession; 
(c) to develop or approve standards, codes and guidelines for the health profession, including- 

(i) the approval of accreditation standards developed and submitted to it by an accreditation authority; 
and 
(ii) the development of registration standards for approval by the Ministerial Council; and 
(iii) the development and approval of codes and guidelines that provide guidance to health 
practitioners registered in the profession; 

(d) to approve accredited programs of study as providing qualifications for registration or endorsement in the 
health profession; 
(e) to oversee the assessment of the knowledge and clinical skills of overseas trained applicants for registration 
in the health profession whose qualifications are not approved qualifications for the profession, and to 
determine the suitability of the applicants for registration in Australia; 
(f) to negotiate in good faith with, and attempt to come to an agreement with, the National Agency on the terms 
of a health profession agreement; 
(g) to oversee the receipt, assessment and investigation of notifications about persons who- 
(i) are or were registered as health practitioners in the health profession under this Law or a corresponding prior 
Act; or 
(ii) are students in the health profession; 
(h) to establish panels to conduct hearings about- 
(i) health and performance and professional standards matters in relation to persons who are or were registered 
in the health profession under this Law or a corresponding prior Act; and 
(ii) health matters in relation to students registered by the Board; 
(i) to refer matters about health practitioners who are or were registered under this Law or a corresponding prior 
Act to responsible tribunals for participating jurisdictions; 




