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(a) Summons Form 4A 
(b) Notice of Appearance Form 6 
(c) Statement of Claim Form 3A  
(d) Defence Form 7A  
(e) Notice of Motion Form 20 
(f) Affidavit Forms 40 & 42 
(g) Statement of Cross-Claim Form 9 
(h) List of Documents Form 11 
(i) Interrogatories Form 21  
(j) State of Answers to Interrogatories Form 22  
(k) Notice to Admit Facts and Authenticity of Documents Form 17  

 
Court Cost Thresholds 
LC has juris to hear claims up to $100k but only $60K for PI, but LC has small claims div (up 
to $10k and lawyers costs not normally recoverable).  DC has juris up to $750k for most 
claims and up to $1m for motor accidents.  Also has limited equitable juris up to $20k, but 
family provision claims up to $250k.  SC is basically unlimited provides falls within jurisdiction. 

 
(a) The SC (as a court of record) has an inherent jurisdiction and all court incidental 
• Is wide and impossible to define precisely or confine to closed categories, but due to English 

courts having inherent juris that has flowed through – essentially whatever it needs to do 
to assist with the proper admin of justice, regulate its process and prevent an abuse of 
process (Jago v District Court of NSW) 

• BUT although only SC has inherent jurisdiction in strict sense, all courts have an incidental 
or implied juris to control their own process, but Grassby v R (1989) Dawson J held 

• DC unlike the SC does not have a general responsibility for the administration 
of justice (i.e, inherent juris) beyond the confines of its jurisdiction.   

• Inherent juris is an elusive concept but (i) can be used by SC to deal with 
contempt before a SC justice both in the court and outside and (the key 
inherent part) any interference with the due course of justice in the inferior court 
(ie. the magistrate) and (ii) the jurisdiction is limited by the requirements of the 
administration of justice. It cannot, for example, be used to excuse compliance 
with statutory obligations or prevent the exercise of statutory authority. 

• Incidental Jurisdiction Ritchie: Any court has power to do whatever is necessary to enable it 
to act effectively within that jurisdiction and control its own process and proceedings 

• Inherent jurisdiction is best appreciated by considering examples of what it includes: 
- to strike out proceedings that constitute an abuse of process  
- to provide security for costs despite it not being covered in any act 
- to provide interim relief (eg injunctions) for the purpose of preserving the subject matter 

of proceedings or the evidence required for their proper determination.  
- to strike out scandalous and irrelevant matters in court documents 
- to extend time to comply with procedural requirements 
- to stay or dismiss proceedings for a failure to comply with directions 

to award costs, including on the indemnity basis 
-  

CROSS-VESTING LEGISLATION  
 

• The Jurisdiction of Courts (Cross-Vesting) Act 1987 (NSW) was introduced as litigants were 
unable to have all disputed issues determined in one court, since before cross vesting leg 
was introduced needed to bring claims in Fed and states courts.   

• Initially, the relevant courts which were able to be cross-vested with jurisdiction were the 
Federal Court, Family Court and the State and Territory SCs.   

• However, in Re Wakim, the constitutional validity of the cross vesting leg was challenged 
and a part of the scheme was held to be invalid to the extent that it gave State juris to feds 
courts (ie state courts cannot confer juris in State matters on the Fed and Family Court. 
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•   S4 therefore introduced to change the law. However, the sections re conferral of Fed juris 
on State Courts and by States of juris in state matters on courts of other States and 
Territories and the provisions re transferring proceedings between such courts survive: 

o s.4(1) Where Federal or Family Court had jurisdiction in a civil matter, a State SC is 
vested with Federal jurisdiction with respect to that matter. 

o s4(3) SC of another State or Territory may exercise original jurisdiction with 
respect to State matters. 

o Section 5 allows the transfer of proceedings between courts participating in the 
scheme  - transfer is to the most appropriate court and transfer is possible if both 
the transferring court and the court to which transfer is sought have juris. 

o Section 9  Gives power to exercise jurisdiction. 
• Note accrued juris of FC though in Wakim below if single justiciable controversy 

 
Bankinvest AG v Seabrook (1988) – held by the cross-vesting legislation, each SC had jurisdiction 
of every other SC (including state to Fed), but could not determine which court was more 
appropriate simply by looking at the jurisdiction of courts.   
 
Re Wakim: ex parte McNally (1999) changed the position so while State courts continue to be able 
to be vested with Comm juris, this is not so in relation to Fed courts exercising State jurisdiction. 

• Facts - Wakim sued TinB in Fed Ct under bankruptcy act and second in Fed Ct negligence 
action against solicitor who advised TinB and third Fed Ct action against barrister who 
advised TinB.   Barrister and solicitor challenged cross vesting leg and said only way 
could be before the Fed Ct was via cross vesting, which was invalid.   

• This was upheld and held that s.9(2) of the Act was unconstitutional and therefore invalid. 
• However, considered whether a State claim nevertheless may fall within the accrued 

jurisdiction of a FC – the central issue involved aspect of a single justiciable controversy  
o Court said each action centred on getting money back and arise out of one 

offence and damages arise because of various breaches of duty.  There was then 
a single claimant and judgment against one defendant would diminish judgement 
against others.  Concluded that 3 proceedings raised single justiciable 
controversy for the purposes of Chp 3 of the constitution which meant the FC was 
able to have accrued jurisdiction despite the cross vesting leg being invalid.   
§ Example now would be in family law proceedings in FC and trust law claim in 

State SC – can cross vest Fam proceeding under cross vesting leg to state 
SC so can be heard together. However, can also have the Fed Fam Ct 
hearing the trust law claim too pursuant to the principle of accrued jurisdiction. 

 
BHP Billiton v Schultz [2004] re asbestosis claim - P sought to initiate proceedings in NSW. D 
requesting proceedings be removed, pursuant to s 8 to SA and then be transferred to the SC of 
SA pursuant to s 5. Application was refused and D appealed- Held: (allowing the appeal)  

• (1)s 5 application is to proceed on the basis of whether it is in the interests of justice. 
• (2)The interests of justice necessarily includes justice to all parties and not applying the Act 

in a way that favours the rights of one party over another by rewarding the party selecting 
the initial venue with significant substantive advantages for doing so. 

• (3) ‘Interests of justice’ re decision whether to transfer requires identifying a more 
appropriate forum with no specific emphasis in favour of the choice of either party. Where 
transfer application is made, a party has validly invoked the jurisdiction of State court. 
That fact must be neutral. It cannot predominate in the evaluation of the connecting 
factors in ascertaining which of the competing fora is more appropriate. 

• (4)S 5 assumes the regular invocation of jurisdiction, which does not favour the disposition of 
a transfer by refusing it on the basis that to allow it could not be in the interests of justice. 

• Therefore shows that the P’s choice of tribunal and the reasons for it are not to be taken into 
account re transferring.  However, factors relevant to the choice of forum could include: 

o the place or places where the parties and/or the witnesses reside or do business 
o the location of the subject matter in dispute 
o the importance of local knowledge to the resolution of the issues 
o the law governing the relevant transaction 
o the procedures available in different courts 
o the likely hearing dates in different courts 
o whether it is sought to transfer proceedings to a specialised court (eg Family Court) 
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6. INITIATING CIVIL ACTIONS  
 

Before launching P must consider the following 
• The cause of action should be identified and any others 
• The disadvantages of litigation need to be carefully considered 
• Whether party has funds to litigate the matter 
• Whether the D has assets to satisfy the judgment and the D’s identity should be checked 
• Should investigate whether the dispute can be resolved without litigation 
• Jurisdictional issues – consider whether the court has juris to hear the case as this will 

depend on the subject matter and value of the claim –- see cross vesting below though too. 
• Limitation periods – sometimes different periods will apply if several causes of action are 

pleaded in the P’s statement of claim.  See p281 of Boniface for table of periods but generally 
starts to run upon accrual of the course of action and stopped by starting proceedings. 

 
6A(3) PART 5 – DISCOVERY – 3 TYPES 
 
Still need to put in evidence that have cause of action against D but don’t need to prove case.  
Important to remember that a judge has discretion to make an order under part 5  
 
Step 1 Apply to court for order  
Step 2 What order can be made 
 
(A) Discovery to ascertain prospective D’s identity or whereabouts – R5.2 
 
Procedural steps - MUST 
 

• 5.2(1) (a) have made reasonable enquires to find D’s identity or whereabouts but unable 
to and (b) some other person may have info or docs that tends to assist with this. 

• 5.2(2) Court can order (a) the person attend court and give oral evidence or (b) give 
discovery to the P of all docs that relate to the identify or whereabouts   

• 5.2(3) – if makes order (a), person maybe ordered to bring docs to hearing 
• Commence by summons or notice of motion     5.2(8) 
• Supported by affidavit         5.2(7)(a)  

o Must states facts on which rely and evidence required and specify it; and  
o Application, must be supported with affidavit, must be served personally 5.2(7)(b) 

• 5.2(5) Conduct money required for order under 5.2(a) (ie court appearance) - means 
transport costs of person coming to court to give evidence) 

• Extra expense- 5.2(6) – covers additional expenses of attending (eg lost wages, etc) if 
ordered to appear under 5(2)(a) 

 
(B) Discovery of documents from prospective D - R5.3  
 
P knows the D but don’t know whether have enough evidence to bring proceedings, so try to get 
order for info– D nearly always resists, and should always do if acting for defence. Requirements:  
 

• 5.3(1) – court may order preliminary discovery where it appears to the court that D needs 
to 5.2(1)(a) be entitled to make a claim for relief against prospective D but having made 
reasonable enquires don’t have sufficient to info to decide whether to commence and (b) 
D may have in possession a doc or thing to assist P in determining this and (c) inspection 
of the doc would assist P in making the decision 

• 5.3(3) (a) Affidavit required stating facts on which P relies and specifying the kind of docs 
and (b) copy must be served personally – should address 5.3(1)(a), (b) and (c) above. 

 
(C) Discovery of documents from other persons r5.4 (more rare) 
 

• 5.4(1) Court may order third party to give discovery where they possess a docs which 
relates to any question in the proceedings (eg bank records early on to assist case, as 
can get subpoenas too but usually done later on) 

• 5.4(2)(a) Need affidavit again and (b) personal service – see rules 


