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An Introduction to the Law and its Sources 

 Common sense vs 

legal sense  

 Common knowledge 

or technical 

knowledge  

 Essence of common 

law  

 Technical vocabulary  

Pepper Finance Corporation 

v Williams 

The borrower Mrs Williams sought a stay of eviction by on the 

grounds that she wished to appeal the judgment for possession 

on the following grounds:  

 She did not consent to the jurisdiction of the Supreme 

Court, 

 Pepper Finance failed to follow the procedure for dispute 

resolution laid down in chapter 18 of St Matthew's Gospel, 

 Section 80 of the Australian Constitution entitled her to a 

trial by jury, 

 Clause 29 of Magna Carta which, reads "No free man shall 

be...disseised of his freehold...except by the lawful 

judgment of his peers or by the law of the land." 

 Judgement for possession was in breach of Bill of Rights 

1689, Petition of Right 1628 and the Habeas Corpus Act 

1640, 

 The absence of a trial by jury would be contrary to 

democracy, 

 The court attendance notice referred to her as a "person" 

She submits that, rather than being a “person” (which she 

traces back to its etymological origin as being a mask used 

to hide the truth of a matter) she is a free human being, and 

answerable to God. 

 Section 116 of the Australian Constitution entitles her to 

freedom of religion.  

After carefully reviewing these arguments Campbell JA found 

against the borrower and rejected the stay application. 

1. Specialised legal 

terms 

words with specific legal 

meanings and little if any 

use in everyday speech - 

‘pure’ law terms 

Examples: Chose in action, Chose in possession, Fee simple, 

Estoppel, Codicil 

2. General terms 

given special legal 

meaning in 

particular contexts 

Words that are not 'pure 

law' terms but acquire 

special legal definition in 

particular contexts through  

(a) Example: Competition and Consumer Act 2010 (Cth)  

the meaning of the word 'goods' is defined in section 2 of 

Schedule 2; 'consumer' is defined in section 3 of Schedule 2  

(b) Are there consumer guarantees in relation to fish? Is a fish a 

good? 

S2 ACL goods includes:  

(a) ships, aircraft and other vehicles; and  

(b) animals, including fish; and  

(c) minerals, trees and crops, whether on, under or attached to  

land or not; and  

(d) gas and electricity; and  

(e) computer software; and  

(f) second-hand goods; and  

(g) any component part of, or accessory to, goods. 

3. Legal terms also 

found in everyday 

speech  

Words with related legal 

and general meaning 

(c) Examples: land, negligence, nuisance, assault, offer, agent 

Words with different legal 

and general meaning -  

legal meaning is entirely 

different from usual  

English  

(d) Examples: consideration, equity, summary (as in 'a summary 

offence'), execute (as in 'to execute a document'), title (as in 

'title to goods')  

Law v Politics  Michael C. Dorf  "Judges are bound by legal texts and their own prior precedents to a 

degree that political actors are not. And crucially, judges have an obligation to explain their 
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results as the product of legal judgement." 

 Gleeson CJ  "Behind the legal issues that the Court must decide there often are intensely 

political concerns. Yet the Court is expected to resolve those issues according to law, and 

adhering to legal methodology. We expect judges to decide issues after hearing argument 

in specific cases." 

To remember (e) Law is both a body of knowledge and a way of thinking about that knowledge: it is important to 

master both.  

(f) You are expected to know not just what the law is, but why. Anytime you think about the answer 

to a legal question - ask yourself, why do I know that this is the answer? What is my legal 

source or authority?  

(g) You may disagree with some or indeed all of the substantive law which you are studying. But 

you cannot change it simply by disagreeing with it. If you want to change the law - that is turn 

your policy into law - you need to understand the law and its processes first. 

Law v Policy (h) Gleeson CJ "Courts and judges are not meant to have agendas, and judges are not meant to 

seek popularity. They are expected to administer justice according to law, regardless of the 

consequences for their approval ratings. A judicial decision that pleases one side or the other of 

a partisan conflict will always attract applause or blame from some of the partisans, but people 

expect judges to attend to the task of administering justice and to leave politics to politicians." 

Legal approach v 

personal opinion 

(i) Gleeson CJ  "In Australia, one of the responsibilities of the High Court is to decide the 

constitutional validity of federal or State legislation. The public would be outraged if the Justices 

advanced, as a reason for holding legislation to be valid or invalid, their approval or disapproval 

of the policy of the legislation." 

Latham CJ, First 

Uniform Tax case 

"[T]he controversy before the Court is a legal controversy, not a political controversy. It is not for 

this or any court to prescribe policy or to seek to give effect to any views or opinions upon 

policy. We have nothing to do with the wisdom or expediency of legislation. Such questions are 

for Parliaments and the people ... The Court must consider and deal with ... [the] legal 

contention. But the Court is not authorized to consider whether the Acts are fair and just as 

between States - whether some States are being forced, by a political combination against 

them, to pay an undue share of Commonwealth expenditure or to provide money which other 

States ought fairly to provide. These are arguments to be used in Parliament and before the 

people. They raise questions of policy which it is not for the Court to determine or even to 

consider." 

 

Latin Meaning 

ratio decidendi 
/ratio 

the essential reasoning for the decision of a case; the binding precedent established by the case 

obiter dictum / dicta an observation by a judge that is not essential to the reasoning for the decision (distinguished from 
the ratio) 

per curium ‘by the Court’ ( a proposition made by the judge) 

coram ‘in the presence of’ 

cur adv vult curia advisi vult = the court wishes to consider the matter 

ultra vires beyond/in excess of legal power 

in limine ‘on the threshold’/preliminary  
(used to describe an objection or pleading) 

semble ‘it appears’    
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Statute Law and Case Law 

1. Sources of law 

1.1 Statute -laws made by Parliament 

Statutes operate from the 

general to the particular, 

whereas cases operate 

from the particular to the 

general. 

(a) CITATION OF STATUTES (b) Statutes are always cited: Title/Year/(Jurisdiction) handwriting 

citing the legislation, underline it 

(c) Australian Sports Drug Agency Act 1990 (Cth); Exotic Diseases 

of Animals Act 1993 (WA) s6; •Methodist Church of Samoa in 

Australia; Property Trust Act 1998 (NSW) s4(2)(d) 

(d) Structure of an Act (e) Long title (sense of the purpose the law) / Short title / Preamble 

(or purpose clauses instead of a preamble; preamble always 

starts with “whereas” ) / Number / Commencement date (the 

time when the Act comes into operation) / Table of contents / 

Parts or chapters, divisions and headings 

(f) The Section is the most 

important part of an Act 

(g) Sections are sub-divided into: Section s1/ Sub-section (2) / 

Paragraph (a) / Sub-paragraph (v) 

(h) Section numbers always remain the same, if amended there will 

be letters to put in additional sections. 

(i) e.g. Australian Consumer Law s18 "Misleading or deceptive 

conduct (1)  A person shall not, in trade or commerce, 

engage in conduct that is misleading or deceptive or is likely 

to mislead or deceive. " (always think about the elements when 

reading statutes, cf definition) 

1.2 Case law - laws made by judges 

Laws made by judges; 

always reactive; 

operate from the 

particular to the 

general 

(a) Parts of the case (b) Decision: relevant only to the parties 

(c) Ratio decidendi (reason for decision) this answers the legal question for 

decision; creates the binding law 

(d) Citation (e) Party names: plaintiff’s name v (also reads as "and") defendant’s name 

(civil case) or R v person charged with offence/defendant or accused 

(criminal case) 

(f) Year in which the case was decided (in square or round brackets 

depending on the reporting system used; round bracket referring to year 

of judgment in the law reports; square bracket referring to year of 

judgment in court reference [neutral citation] / year of publication in 

law report) 

(g) Volume in which the case has been reported 

(h) Abbreviation of the particular report 

(i) Page number at which the report begins, and 

(j) Page number from which you are quoting (and name of judge) 

(k) Vocabulary (l) Ratio decidendi / Rationes decidendi (the essential reasoning for the 

decision of a case; the binding precedent established by the case) 

(m) Obiter dicta / Obiter dictum (an observation by a judge that is not 

essential to the reasoning for the decision (distinguished from the ratio)) 

(n) Fact or law? (o) The best way to tell the difference is to ask yourself, could a witness 

give evidence to answer this question? If yes - it is an issue of fact. If no 

- it is an issue of law.  only issue of law will lead to Ratio 
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The Scope of Jurisprudence (What is law?) 

What 

is 

'law'? 

(p) Osborn's Concise Law 

Dictionary tells us that 

"law" means: 

(q) "an obligatory rule of conduct. The commands of him or them that have coercive 

power (Hobbes). A law is a rule of conduct imposed and enforced by the Sovereign 

(Austin). But the law is the body of principles recognised and applied by the State 

in the administration of justice (Salmond). Blackstone, however, maintained that a 

rule of law made on a pre-existing custom exists as positive law apart from the 

legislator or judge" 

 

 Four answers: 

1. Natural law 

Aristotle 

(a) Cicero, De Re 

Publica 

"True law is right reason in agreement with nature; it is of universal application, unchanging and 

everlasting. It summons to duty by its commands, and averts from wrongdoing by its prohibitions.It 
is a sin to try to alter this law, nor is it allowable to repeal any part of it, and it is impossible to abolish 
it entirely.  We cannot be freed from its obligations by Senate or people, and we need not look 
outside ourselves for an expounder or interpreter of it. And there will not be different laws at Rome 
and at Athens, or different laws now and in the future, but one eternal and unchangeable law will be 
valid for all nations and all times, and there will be one master and ruler, that is, God, over us all, for 
he is the author of this law, its promulgator, and its enforcing judge. Whoever is disobedient is fleeing 
from himself and denying his human nature, and by reason of this very fact he will suffer the worst 
penalties, even if he escapes what is commonly considered punishment"  

Thomas Aquinas: 

4 types of law 

 The Eternal - God's plan for the universe 

 The Natural- that part of the eternal law which is discoverable by reason and which is to be 
found in the human mind  

 The Human - the law created by humans on the basis of natural reason, (or positive law) and  

 The Divine - that law revealed in scripture. 

The problem of 

"unjust laws" 

Lex iniusta non est lex: an unjust law is not a law, A just law :  

 is consistent with the requirements of natural law  

 Does not exceed the authority of the law maker  

 Imposes burdens on citizens fairly. 

Finnis' basic 

goods 

life (and health), knowledge, play, aesthetic experience, sociability (friendship), practical 
reasonableness, religion 

Dominated Western thought until the 18th Century 

Assertions about natural law were often the basis of the argument for individual or human rights and for imposing 
limitations on government 

(b) Groundwork for the principles of international law 

2. Positivism 

Is and ought or is and should are separate questions.  
Legal systems are created by (posited) by people rather than having some natural or metaphysical existence. 
Very influential over last 200 years and in current legal thinking; a critique of common law and natural law thinking 

Jeremy Bentham (a)  

John Austin: 

Law as a 

command: - 

Command theory 

"The existence of law is one thing; its merit or demerit is another. Whether it be or be not is one 
enquiry; whether it be or be not conformable to an assumed standard, is a different enquiry. A law, 
which actually exists, is a law, though we happen to dislike it, or though it vary from the text, by which 
we regulate our approbation and disapprobation."  
 

Features of a command:  

 a wish or desire of one rational being directed to another  

 this intention is communicated 

 if the command is not obeyed a punishment of some sort will result  
Austin: A law is a general command made by a sovereign  
Problem: how could sovereigns - who make commands - be subject to the rule of law.  
Rejected by HLA Hart 

HLA Hart Laws exist in two groups:  

 primary rules (substantive law - eg road rules)  

 Secondary rules (rules about rules - eg constitutions, procedural rules.)  
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"rule of recognition" 

3. Common law 

 Not necessarily what we think of as common law today, but the foundational ideas of much of common law thought.  

 Common law theory flowered in 16-18th centuries. 

 Law is not something made either by king, parliament or judges, but rather is the expression of a deeper reality which is 
merely discovered and publicly declared by them. (cf Trigwell's case) 

 Precedent  
Written record, or reporting of law  
Judges declare law, they do not make law  
Individual judge is unimportant - "oracle" of the law  
Law as artificial reason which must be learned 

 Change is possible - through the incremental development of the common law by accumulated decisions, but a law 
which has stood the test of time is to be preferred to one which has simply been devised in a particular era.  

 Law organically connected to the people it serves through custom and tradition 

Blackstone "judgesare the depositaries of the law; the living oracles, who must decide in all cases of doubt, and 
who are bound by an oath to decide according to the law of the land. Their knowledge of that law is 

derived from experience and study;and from being long personally accustomed to the judicial 
decisions of their predecessors. And indeed these judicial decisions are the principal and most 

authoritative evidence.The judgement itself [is] carefully registered and preserved, under the name 
of records, in public repositories set apart for that particular purpose; and to them frequent recourse is 
had, when any critical question arises, in the determination of which former precedents may give light 

or assistanceFor it is an established rule to abide by former precedents, where the same points 
come again in litigation; as well to keep the scale of justice even and steady, and not liable to waver 
with every new judge's opinion" 

Prohibitions del 

Roy : Coke 

"A controversy of land between parties was heard by the King, and sentence given, which was 
repealed, for this, that it did belong to the common law: then the King said, that he thought the law was 
founded upon reason, and that he and others had reason, as well as the Judges; to which it was 
answered by me, that true it was, that God had endowed his Majesty with excellent science, and great 
endowments of nature; but his Majesty was not learned in the laws of his realm of England, and 
causes which concern the life, or inheritance, or goods, or fortunes of his subjects, are not to be 
decided by natural law reason, but by the artificial reason and judgement of law, which law is an act 
which requires long study and experience, before that a man can attain to the cognizance of it; and 
that the law was the golden met-wand and measure to try the causes of the subjects; and which 
protected his Majesty in safety and peace: with which the King was greatly offended and said, that 
then he should be under the law, which was treason to affirm, as he said: to which I said, that Bracton 
saith, quod Rex non debet esse sub homine, sed sub Deo et lege [that the King is under no man, but 
under God and the law]. 

Hale  

Predominantly 

English 

 

4. Legal realism 

The life of the law does not exist in the application of pre-existing rules to concrete cases, but rather in the development 
through experience of legal principles.  
The law then, is what the courts do, not what they did two centuries ago (except insofar as it is a guide to what they will do 
now), or an abstract set of doctrines.  
For realists, law is an inherently practical activity, which must be associated with the real world, as it is something which has 
a practical effect in the concrete world, and is not merely a body of abstract rules and doctrines. 

Oliver Wendell 

Holmes (laid 

groundwork) 

"The prophecies of what the courts will do in fact, and nothing more pretentious, are what I mean 
by law" (This is the question which the bad man wants answered.) 

Karl Llewellyn "They view rules, they view law, as means to ends; as only means to ends; as having meaning 
only insofar as they are means to ends. They suspect, with law moving slowly and the life around 
them moving fast, that some law may have gotten out of joint with life." 
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Australian Legal Institutions 

1. Rule of Law 

Osborn's Concise 
Law Dictionary 

 "The doctrine of English law expounded by Dicey, in Law of the Constitution, that all men are 

equal before the law whether they are officials or not  so that the acts of officials in carrying out 

the behests of the executive government are cognizable by the ordinary courts and judged by 

the ordinary law, as including any special powers, privileges or exemptions attributed to the 

Crown by prerogative or statute.  

 So far as offences are concerned, an offender will not be punished except for a breach of the 

ordinary law, and in the ordinary courts: there is here an absence of the exercise of arbitrary 

power. Further, the fundamental rights of the citizen; the freedom of the person, the freedom of 

speech and freedom of meeting or association, are rooted in the ordinary law, and not upon any 

special "constitutional guarantees." 

Rule of law   'Blind' justice  

 Scales and sword of justice  

2. Legal Institutions 

The institutions which 
enforce and uphold this 
rule of law in Australia 
are: 

 Parliament: which makes the laws  

 The Executive: which administers the laws, and 

 The Judiciary: which declares the law, and what the rights of the individual are under the 

law. 

Separation of Powers 
 
Parliament is not boss of 
executive or judiciary, 
but if any conflict, 
parliament prevails  

 
Australia: Federal 
System  

 
2.1 Parliament 

Parliament   The Queen - as represented by the Governor-General or Governor (Constitutional 

Monarchy)  

 The Upper House - Senate or Legislative Council  
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 The Lower House - House of Representatives or Legislative Assembly 

Bi-cameral legislature   Two houses of Parliament  (Except Queensland)  

 Same as UK  

The UK Parliamentary model:  bicameral legislature + the sovereign 

 Queen Elizabeth II / House of Lords / House of Commons  

New South Wales parliament   NSW Governor David Hurley 

 Legislative Council / Legislative Assembly 

 S3 NSW Constitution  

Commonwealth parliament  Governor General Sir Peter Cosgrove 

 Senate / House of Representatives  

 S1 Constitution  

Parliamentary power   Parliamentary power in a Federal system  

 Constitutional Conventions  

 How many Parliaments?  9 

Parliamentary power - 
Commonwealth Constitution 
s51: Powers of Parliament  

51.The Parliament shall, subject to this Constitution, have power to make laws for the 

peace, order, and good government of the Commonwealth with respect to: -  

(i.) Trade and commerce with other countries, and among the States: 

(ii.) Taxation; but so as not to discriminate between States or parts of States:  

(iii.) Bounties on the production or export of goods, but so that such bounties shall be 

uniform throughout the Commonwealth:  

(iv.) Borrowing money on the public credit of the Commonwealth:  

(v.) Postal, telegraphic, telephonic, and other like services:  

(vi.) The naval and military defence of the Commonwealth and of the several States, 

and the control of the forces to execute and maintain the laws of the 

Commonwealth  

(vii.) Lighthouses, lightships, beacons and buoys:  

(viii.) Astronomical and meteorological observations:  

(ix.) Quarantine:  

(x.) Fisheries in Australian waters beyond territorial limits:  

(xi.) Census and statistics:  

(xii.) Currency, coinage, and legal tender:  

(xiii.) Banking, other than State banking; 

(xiv.) Insurance, other than State insurance; also State insurance extending beyond the 

limits of the State concerned:  

(xv.) Weights and measures:  

(xvi.) Bills of exchanging and promissory notes:  

(xvii.) Bankruptcy and insolvency:  

(xviii.) Copyrights, patents of inventions and designs, and trade marks:  

(xix.) Naturalisation and aliens:  

(xx.) Foreign corporations, and trading or financial corporations formed within the limits 

of the Commonwealth:  

(xxi.) Marriage:  

(xxii.) Divorce and matrimonial causes; and in relation thereto, parental rights, and the 

custody and guardianship of infants:  

(xxiii.) Invalid and old-age pensions:  

(xxiiiA.) The provision of maternity allowances, widows' pensions, child endowment, 

unemployment, pharmaceutical, sickness and hospital benefits, medical and 

dental services (but not so as to authorise any form of civil conscription), benefits 

to students and family allowances:  

(xxiv.) The service and execution throughout the Commonwealth of the civil and 

criminal process and the judgments of the courts of the States:  

(xxv.) The recognition throughout the Commonwealth of the laws, the public Acts and 

records, and the judicial proceedings of the States:  

(xxvi.) The people of any race, for whom it is deemed necessary to make special laws 

(xxvii.) Immigration and emigration:  
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(xxviii.) The influx of criminals:  

(xxix.) External Affairs:  

(xxx.) The relations of the Commonwealth with the islands of the Pacific:  

(xxxi.) The acquisition of property on just terms from any State or person for any 

purpose in respect of which the Parliament has power to make laws:  

(xxxii.) The control of railways with respect to transport for the naval and military 

purposes of the Commonwealth:  

(xxxiii.) The acquisition, with the consent of a State, of any railways of the State on 

terms arranged between the Commonwealth and the State:  

(xxxiv.) Railway construction and extension in any State with the consent of that State:  

(xxxv.) Conciliation and arbitration for the prevention and settlement of industrial 

disputes extending beyond the limits of any one State:  

(xxxvi.) Matters in respect of which this Constitution makes provision until the 

Parliament otherwise provides:  

(xxxvii.) Matters referred to the Parliament of the Commonwealth by the Parliament or 

Parliaments of any State or States, but so that the law shall extend only to States 

by whose Parliaments the matter is referred, or which afterwards adopt the law:  

(xxxviii.) The exercise within the Commonwealth, at the request or with the 

concurrence of the Parliaments of all the States directly concerned, of any power 

which can at the establishment of this Constitution be exercised only by the 

Parliament of the United Kingdom or by the Federal Council of Australasia:  

(xxxix.) Matters incidental to the execution of any power vested by this Constitution in 

the Parliament or in either House thereof, or in the Government of the 

Commonwealth, or in the Federal Judicature, or in any department or officer of the 

Commonwealth.  

States/Territories   Northern Territory, Australian Capital Territory  

 Source of power - Constitution  

 section 122 Government of territories: The Parliament may make laws for the 

government of any territory… and may allow the representation of such territory in 

either House of the Parliament to the extent and on the terms which it thinks fit.  

2.2 Executive 

 


