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LAWS5007 Public Law  

Overview  
This unit is designed to introduce students to the principles and structures that 

underpin constitutional and administrative law in Australia. It is broader than either 

of these subjects because its focus is on generic issues of governance and accountability.  

 
The theme of this unit is the accountability of government, to the people, under the 

Australian constitutional system of representative and responsible government. The focus 

is on understanding the types of public power that exist under the Constitution, 

identifying what limits exist to those powers, the source/s of those limits and the 
legal avenues for challenging the purported exercise of those powers.  

 

We start by introducing the Australian Constitution and related history, including the 

incremental independence from the United Kingdom. We introduce the fundamental 
constitutional structures of federalism and separation of powers, and underlying 

principles of the rule of law and parliamentary sovereignty. We consider the means of 

changing both the federal and State Constitutions.  

 
We then address each of the three arms of government in detail – the legislature, the 

judiciary, then the executive. Consideration of the federal legislature includes 

understanding the system of representative government. The details of the scope of 

legislative power are addressed in Federal Constitutional Law. Consideration of the 
federal judicial power concentrates on Chapter 3 of the Constitution and the 

implications which arise from it. Consideration of the executive power highlights the 

ongoing development of that area of law. We focus on the executive’s power to spend 

public funds and make delegated legislation.  
 

After addressing the source and scope of the executive power, we then move to look at 

the legal avenues for holding the executive to account. We begin with accountability to 

Parliament, and then introduce accountability to the courts and judicial review. The 
grounds of judicial review are considered in detail in Administrative Law. We consider idea 

of open government. We contrast judicial review with merits review, and consider the role 

and limits of investigative bodies, such as the ICAC. 

 
Objectives  

The objectives of this unit are  

1. To ensure that students have a good grounding in, and understanding of:  

a. The constitutional basis for our system of government 

b. The principal institutions of government; being the legislature, 

judiciary and executive  

c. The nature of the powers of those institutions and the limitations upon 

those powers  

d. How the executive may be brought to account; and  

2. To prepare students for the study of Federal Constitutional Law, Administrative 

Law and elective courses that raise public law issues.  

 

 
Sources and limits of public power and explore the ways in which those that exercise 

public power are held accountable.  

• It’s not a set of fixed rules  

• It’s not black and white  
 

Assessment 

In class test (30%) Thursday 3rd of September – multiple choice questions and short 

answer questions (case analysis) 
 

Final exam 70% - problem based exam. Open book 

mailto:Nicola.franklin@sydney.edu.au
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Seminar 1: Outline of constitutional documents and their history 

• The colonial origins of State Constitutions 
• History and background to the Commonwealth Constitution 

• The Statute of Westminster  

• The Australian Acts 

 
Public law: The law relating to the relationship between the institutions of governmental 

power and the people  

 

Constitutional documents and their history  
• 1865 Colonial Laws Validity Acts: Legitimized colonial legislative power but 

limited that power such that the UK could still make laws. Repugnancy and manner 

and form restrictions  

• Commonwealth of Australia Constitution Act (UK) came into force on 1 
January 1901  

• Statute of Westminster (1931, adopted in 1942) Freed the dominions, 

including the Commonwealth, from Imperial restrictions by excluding the operation 

of the Colonial Laws Validity Act. It removed any restrictions on Commonwealth 
legislative power arising under the extraterritoriality doctrine (s3). Commonwealth 

(but not States) could now repeal or amend a UK Act which had previously applied 

to it (s8).  

• The Australia Acts (1986) signalled the end of the power of the British 
Parliament to legislate for Australia (s1) and removed the doctrines of 

extraterritoriality (s2) and removed doctrines of extraterritoriality (s2) and 

repugnancy (s3) insofar as they applied to the States.  

 
Cases 

• Sue v Hill (1999). The High Court found that, at least for the purposes of section 

44(i), the UK is a foreign power to Australia. Made it clear that the Australia Acts 

were the final step in severing legal ties with the UK and were the ultimate 
legitimization of the constitutions, sovereignty and plenitude of the powers of the 

respective Australian polities 

• Mabo (No 2): The High Court recognised native title held under the ‘paramount 

sovereignty of the Crown’ 
• Coe v Cth (No 1) (Gibbs J): “The Aboriginal people are subject to the laws of the 

Commonwealth and of the States or Territories in which they respectively reside”   

 

Extended notes  

Colonies  

• 1788  

o Penal colony 

o English law (common law and statute law) displaced the law of the original 

people   
o Absolute rule by Governor  

• 1823  

o Supreme Courts of NSW and Tasmania  

o Council nominated by the Governor to act with the Governor in making 
laws 

• 1828 Australian Courts Act s24 

o Attempted to clarify the status of UK law  

▪ After 1828, UK legislation applies to the colony only be ‘paramount 
force’  

• 1842 

o In NSW, Legislative Council established  

▪ 12 members nominated by the Crown and 24 elected  
• 1850s 

o Australian Constitutions Act 1850 (lmp) 

▪ Framework for local constitution-making  

▪ Provided that the Governor was empowered to make laws for the 
peace, welfare and good government of the colony – with the 

advice and consent of the Legislative Council  

o NSW Constitution Act 1855 (UK) 

▪ Self government  
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• Bicameral legislature 

• Responsible government  
• Self government subject to 

o The principle of repugnancy  

▪ Colonies could not pass any law which was repugnant to a UK law 

applying to the colony  
o The presumption that colonial legislation had territorial limits  

o The reserve power of the English monarch to disallow a colonial law even 

after the relevant Governor had given assent  

• Colonial Laws Validity Act 1865: Legitimised colonial legislative power but 
limited that power such that the UK could still make laws. Repugnancy and manner 

and form restrictions were retained 

o Section 3 freed the colonies form the wide version of the repugnancy 

principle  
▪ Law received by the colonies before 23 July 1828 could be 

amended  

▪ Only UK laws deliberately extending to the colony after that date 

could raise issues of repugnancy  
o CLVA remained  

▪ Commonwealth law until ratification of the Statute of Westminster 

(1939) 

▪ State law until the Australian Act 1986  
 

From freedom to independence 

• Federation  

o It took sixty years of effort and fluctuating public interest to bring the 
Commonwealth into being  

o By 1847 there was some discussion of a federal structure – the impetus 

came from Britain, not the Australian colonies. It took another 50 years for 

federation.  
o Constitutional conventions in the 1890s – the movement was not merely a 

response to practical concerns such as mutual defence of the development 

of trade. Rather, the impetus for federation was the next stage in the 

social development of the continent  
o Draft constitution approved in referenda in colonies  

o Commonwealth of Australia Constitution Act 1900 (UK) s 9  

▪ Gives Australians the power to amend their own Constitution: s 

128 
o In 1919, Australia signed the Treaty of Versailles and joined the League of 

Nations in its own right 

• Balfour Declaration of 1926  

o The dominions are autonomous Communities within the British Empire, 
equal in status, in no way subordinate one to another in any aspect of their 

domestic or external affairs, though united by a common allegiance to the 

Crown, and freely associated as members of the British Commonwealth of 

Nations  
• Second Imperial Conference in 1930  

o Agreed that the appointment of the Governor-General should be on the 

advice of Dominion Ministers  

▪ First Australian born GG in 1931 (Isaacs) 
• Statute of Westminster 1931 (UK) 

o Freed the Dominions, including the Commonwealth, from Imperial 

restrictions by excluding the operation of the Colonial Laws Validity Act. It 

removed any restrictions on Commonwealth legislative power arising under 
the extraterritoriality doctrine  

o Gave effect to resolutions of the Imperial Conferences (from 1917 

onwards) 

o Adopted by the Cth Parliament in 1942 (retrospective to 1939) 
o Sections 1 and 2 removed the CLVA restrictions on the Parliament of a 

Dominion 

▪ Commonwealth (but not States) could now repeal or amend a UK 

Act which had previously applied to it  
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• Sec 3 removed the restriction that Dominions could not make laws with 

extraterritorial effect  
• Sec 4 provided that the UK Parliament would only henceforth legislate for the Cth 

following the request and consent of the Cth Parliament 

• Section 8 ensures that nothing in the Statute of Westminster authorises the Cth to 

override the Cth Constitution 
• Statute of Westminster and the Australian States  

o The Statute does not extend the Cth’s legislative powers over the States  

o The independent link between the States and the UK which existed before 

Federation preserved  
o Repugnancy principle preserved 

• Australia Acts (1986) 

o The Australia Acts was assented to on 4 December 1985 and came into 

operation on 3 March 1986.  
o The passing of the Act signalled the end of the power of the British 

Parliament to legislate for Australia (s1) and removed the doctrines of 

extraterritoriality (s2) and repugnancy (s3) insofar as they applied to the 

States.  
o Australia Act 1986 (Cth) 

▪ On the request and consent of each State  

▪ Brought an end to the UK Parliament legislating for any part of 

Australia  
o Subject to the Commonwealth Constitution and Statute of Westminster  

▪ Confirmed the plenary power of the States to make laws for the 

peace, order and good government of that State  

▪ Removed the CLVA repugnancy provisions  
• Each State given power to repeal or amend UK law that 

had been extended to it 

o Allowed State parliament to legislate with extraterritorial effect  

o Removed the power of the UK Parliament  
▪ To disallow State legislation  

▪ To require that certain classes of State legislation such as 

constitutional amendments be assented to in the UK  

o Confirmed the constitutional practice that the State Governor acts on the 
advice of the Premier of the State, not the UK government  

o Terminated appeals from the States to the Privy Council  

▪ Repealed s4 of the Status of Westminster (UK Parliament 

legislating for the Cth on the request and consent of the Cth)  
o Australia Act and remaining parts of the Statute of Westminster 

entrenched  

▪ Sec 15 provides that neither Act can be amended except by a s128 

constitutional amendment or with the request and consent of all 
the States 

 

Sue v Hill (1999) 

Facts: 
o It concerned the dispute over the apparent return of a candidate, Hill, to the 

Australian Senate in the 1998 federal election. The result was challenged on the 

basis that Hill was a dual citizen of the UK and Australia, and that section 44(i) of 

the Constitution of Australia prevents any person who is the citizen of a ‘foreign 
power’ from being elected to the Parliament of Australia  

 

Held: 

• The High Court rules that Hill had not been duly elected to the national parliament 
because at the time of her election she was a subject or citizen of a foreign power.  

• The High Court held that the UK is now a ‘foreign power’ for the purposes of s44(i) 

of the Constitution  

o No one who is the subject of a foreign power is eligible for election to the 
Senate or House of Representatives  

o Heather Hill, One Nation candidate for Senate, had not renounced her UK 

citizenship when nominated  

• Per Gleeson CJ, Gummow and Hayne JJ  
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o “While the text of the Constitution has not changed, its operation has…The 

Constitution speaks to the present and its interpretation takes account of 
and moves with these developments”  

• Per Callinan J 

o “Nothing can serve so well to give legitimacy to a nation and its 

constitutional integrity as a rare and complete consensus of governments 
of the kind that the enactment of the Australia Acts represents”  

• Kirby – dissented – held that the Australia Act was unconsititutional 

 

Principle: The High Court found that, at least for the purposes of section 44(i), the UK is a 
foreign power to Australia.  

 

Constitutional validity of the Australia Act (Cth)  

AG (WA) V Marquet (2003) 

Facts: 

o In 2001 a unique situation in WA emerged as Labor, Green and Democrat 

members outnumbered conservative members.  

o To clarify the situation, the Clerk of the Legislative Council commenced an action in 
the Supreme Court seeking a declaration whether it was lawful for him to present 

the bills for assent.  

o In 2002 the Supreme Court declared by a majority of four to one that it would be 

unlawful for the Clerk to present the bills for the Governor’s assent.  
o The Attorney General then applied to the High Court for special leave to appeal.  

 

Held: 

o Held valid under s51(38) head of power – power to make laws, at the request of 
with the concurrence of the State Parliaments directly concerned, with respect to 

the exercise within the Cth of any power which could at the time of the 

Constitution be exercised only by the UK  

o Rejected the necessity for and relevance of the UK Australia Act 
 

Indigenous peoples 

• The fiction of terra nullius overturned by the High Court in Mabo v Qld (No 2) in 

1992  
o At British settlement there existed and continued to exist a recognizable 

indigenous legal system in relation to land ownership  

o The common law reocgnises that the Indigenous peoples had a beneficial 

title in their traditional lands  
o The assertion of British sovereignty is a political act, non-justiciable in the 

municipal courts  

• The High Court has rejected any pluralistic notion of sovereignty after 1788  

• As Gibbs J said in Coe v Commonwealth, “the Aboriginal people are subject to the 
laws of the Commonwealth and of the States or Territories in which they 

respectively reside.” 
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Seminar 2: The Constitution, its structure and themes  

• What is a Constitution? 
• The source of power for a Constitution: historical and popular sovereignty  

• Sovereignty and Indigenous Australians 

• Federalism 

o Distinguish federal and unitary systems 
o Consider the arguments in favour of federal systems  

o Consider federalism in practice  

• Representative and responsible government 

• Parliamentary sovereignty  
• Separation of powers  

• Rule of law and principles of legality  

 

Summary  
• The fundamental law of Australia, setting out the rules governing the 

composition and methods of operation of the main institutions of 

government, and the general principles applicable to their relations with citizens. 

• “A fundamental set of principles” (Giovanni Sartori)  
 

Sources of power 

• Australian Capital Television v Cth (1992): The Australia Acts marked the end of 

legal sovereignty to the UK 
• Theophanous v Herald & Weekly Times: legitimacy of constitution  

 

Sovereignty and Indigenous Australians  

• Mabo v QLD (No 2) (1992) 
• Coe v Cth (No 2) 

• Walker v NSW (1994) 

 

Parliamentary sovereignty 
• In Australia, the federal system divides power such that no parliament is fully 

sovereign. Laws can be struck down as invalid if they breach the Constitution  

 

Separation of powers  
o Ch I The Parliament  

o Ch II The Executive  

o Ch III The Judicature  

Important sections:  
• S24: members chosen by the people of the Commonwealth 

• S51: (Concurrent powers) Defence  

• S52: Commonwealth exclusive powers  

• S92: Guarantees free trade between the states  
• S99: The Commonwealth shall not, by law or regulation of trade, commerce or 

revenue give preference to one state over another’  

• S106: The Constitutions of the States are ‘continued’ 

• S109: Provides that Commonwealth laws will override inconsistent state laws, but 
only operates insofar as there is inconsistency (Commonwealth superiority)  

• S117: Prevents a state from discriminating against citizens of another state 

• S122: Commonwealth government has power over government of any territory, 

thus territories exist at the whim of the Commonwealth and hold legislative power 
that can be restricted/ taken away  

 

Rule of law and principles of legality 

• In the absence of express language or necessary implication to the contrary, the 
courts presume that even the most general words were intended to be 

subject to the basic rights of the individual 

• Rule of law:  No one is above the law, and government can only act if it has legal 

authority  
• Potter v Minahan (1908)/ Coco v The Queen (1994) – Application of the 

presumption that statutes are not intended to impair civil liberties/ human rights  

 

What is a Constitution?  
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Giovanni Sartori (B&W, pg 3): “A constitution is not only a shorthand report describing 

the formalization of the power structure of the given country, but should be understood as 
establishing a fundamental law, or fundamental set of principles, and a correlative 

institutional arrangement, which would restrict arbitrary power and ensure limited 

government”  

 
Sources of power for a Constitution: historical and popular sovereignty  

The framers of our federal Commonwealth Constitution found the American instrument of 

government an incomparable model (Dixon 1935).  

 
The Australian Constitution is binding, it is, itself, part of an Act passed by British Imperial 

Parliament. Prior to the Australia Acts, the legally binding source of power of the Australian 

Constitution in the British statutes extended so far as to cover every piece of legislation 

must have complied with the British statutes.  
 

Two common characteristics: 

1. First its legal status was derived from the fact that it was contained in an 

enactment of the British Imperial Parliament  
• The legal source of legitimate authority  

2. Its political legitimacy or authority was based on the words contained in the 

preamble to that enactment which refer to the people of the Australian colonies 

having agreed to unite in a Federal Commonwealth 
• A higher form of law  

▪ Hierarchically superior to other laws  

▪ Usually prescribed procedure for amendment  

• But some constitutions are ‘uncontrolled’ 
 

Helen Irving (1997) ‘The People and their Conventions’ 

• Some claim that Federation was not a ‘popular’ process because the percentage of 

‘yes’ votes in the referendums fell in some of the colonies below 50% of the 
eligible voters is problematic  

• However, despite this, she argued that the low number of votes actually cast for 

the new Constitution, Federation can still be regarded as a ‘popular’ process 

 
Sources of legitimacy in Australia? 

• Legal  

o Legal sovereignty of the British Parliament which enacted the Australian 

Constitution  
o Developments over the 20th century, including Australia Acts, did not affect 

the Australian Constitution  

• Popular/ political sovereignty in Australia?  

o Agreement of colonies to federation  
o 1890s referenda  

o Preamble to UK Act: “Whereas the people of the colonies have agreed to 

unite in one indissoluble Federal Commonwealth” 

o Australia Act supported by a remarkable consensus  
o Constitution recognises the role of the people by entrusting to them its 

amendment 

o BUT… 

▪ In the referenda leading to federation, only 52% of eligible voters 
actually voted  

▪ Most women and Aborigines were denied a vote  

▪ There were no women or Aborigines in the Constitutional 

Conventions  
▪ Conservatism and ignorance of Australians in constitutional 

matters  

 

Cases 
• Mason CJ in Australian Capital Television v Cth (1992): The Australia Act 

“marked the end of the legal sovereignty of the Imperial Parliament and 

recognised that ultimate sovereignty resided in the Australian people”  
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• Deane J in Theophanous v Herald & Weekly Times: The present legitimacy of 

the Constitution “lies exclusively in the original adoption (by referenda) and 
subsequent maintenance (by acquiescence) of its provisions by the people”  

 

Sovereignty and Indigenous Australians 

• In Mabo v QLD (No 2) (1992) there was a recognition of native title but the 
court refused a Statement of Claim amendment to an argument of Indigenous 

sovereignty.   

• In Coe v Commonwealth (No 2), the plaintiff, on behalf of the Wiradjuri tribe, 

sought declarations of various kinds and consequential relief. Amongst these was 
an argument that the Wiradiuri tribe should be recognised as a ‘sovereign nation of 

people’. The court held that no more than land rights were valid for the Aboriginal 

people  

• In Walker v NSW (1994), Mason CJ, sitting alone, insisted that in criminal law 
an inherent and imperative need of uniformity and equality of application meant 

that the constitutionally established law must operate to the exclusion of any other 

law.  

 
Federalism  

Key features of federal systems  

1. There is a central or national government: 

• Institutions (political, legal and administrative) with authority (subject to 
the distribution of powers) over the whole territory over a nation-state 

2. There are sovereign states or regional governments  

•  Institutions with authority over the geographical area into which the 

nation is divided  
3. There is a division of powers between national and state governments  

 

Australian Federalism 

States  
• Political and judicial arrangements well established by the end of 19th century  

• Gave up some of their powers to the new entity  

• Retained their own Constitutions subject to the Cth Constitution (ss 106-107)  

• S106: Saving of Constitution: 
o The Constitution of each State of the Commonwealth shall, subject to this 

Constitution, continue as at the establishment of the Commonwealth…until 

altered in accordance with the Constitution of the State  

• S107: Saving of Power of State Parliament  
o Every power of the Parliament of a Colony which has become…a State, 

shall, unless it is by this Constitution exclusively vested in the Parliament 

of the Commonwealth or withdrawn from the Parliament of the State, 

continue as at the establishment of the Commonwealth  
• NSW Constitution Act 1902 (NSW) S5 

o The legislature shall, subject to the provision of the Cth of Australia 

Constitution Act, have power to make laws for the peace, welfare and good 

government of NSW in all cases whatsoever  
Distribution of legislative power 

• Powers of the Cth Parliament listed in:  

o S51 (concurrent): The Parliament shall, subject to this Constitution, have 

exclusive power to make laws for the peace, order and good 
government of the Commonwealth with respect to: 

i) Trade and commerce  

ii) Taxation  

iii) Bounties on the production or export of goods  
iv) Borrowing money on the public credit of the Commonwealth  

v) Postal, telegraphic, telephonic services  

vi) Naval and military defence of the Commonwealth and of 

several states  
vii) Lighthouses, lightships, beacons and buoys  

viii) Astronomical observations  

ix) Quarantine  

x) Fisheries in Australian waters beyond territorial limits 
xi) Census and statistics  
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xii) Currency, coinage and legal tender  

xiii) Banking  
xiv) Insurance  

xv) Weights and measures  

xvi) Bills of exchange  

xvii) Bankruptcy and insolvency 
xviii) Copyrights, patents and trade marks 

xix) Naturalization and aliens  

xx) Foreign corporations  

xxi) Marriage  
xxii) Divorce and parental rights  

xxiii) Old age pension  

xxiv) Provision of maternity allowances  

xxv) The recognition throughout the Commonwealth of the laws, 
the public Acts and records, and the judicial proceedings of 

the States 

xxvi) The people of any race for whom it is deemed necessary to 

make special laws  
xxvii) Immigration and emigration  

xxviii) The influx of criminals  

xxix) External affairs  

xxx) The relations of the Commonwealth with the islands of the 
Pacific  

Etc  

▪ S109: When a law of a State is inconsistent with a law of the 

Commonwealth, the latter shall prevail, and the former shall, to 
the extent of the inconsistency, be invalid  

o S52 (exclusive): The Parliament shall, subject to this Constitution, have 

exclusive power to make laws for the peace, order and good 

government of the Commonwealth with respect to:  
i. The seat of government of the Commonwealth, and at all places 

acquired by the Commonwealth for public purposes 

ii. Matters relating to any department of the public service the 

control of which is by this Constitution transferred to the Executive 
Government of the Commonwealth  

iii. Other matters declared by this Constitution to be within the 

exclusive power of the Parliament  

o See also s90 exclusive power over customs, excise and bounties  
• States have power to make laws for the peace, welfare and good government of 

the State  

• High Court interprets and enforces the Cth Constitution  

 
Federalism in the Cth Parliament  

• Each state has an equal number of seats in the Senate (12) plus 2 for reach of the 

Northern Territory and ACT 

 
Other federal elements, eg 

• S51(ii): Taxation power “but so as not to discriminate between states”  

• S99: Cth shall not by any law of trade, commerce or revenue, give preference to 

one State over another  
• S117: No discrimination against residents of another state  

• S118: Full faith and credit shall be given throughout the Cth to the laws and 

judicial proceedings of every State  

• S92: Trade within the Cth to be free  
 

Advantages: 

• Provides scope for devolution of power to the most appropriate level  

• Accountability 
• Participation at local level much easier  

• Leverage to participate  

• Innovation 

• Regional diversity in a highly pluralistic society  
• Encourages pluralism  
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Disadvantages: 
• Doubles up  

• Not as much control at Federal level  

 

Westminster System 
• Responsible government  

o The balance of power in the lower house of Parliament determines the 

leader of the government and the composition of the ministry  

o Governors/ governor general on the advice of the parliamentary leader of 
the political party which controls the lower house of parliament  

o Ministers administer Department of State and must be members of 

Parliament (Cth Constitutions s64)  

o Collective and individual ministerial responsibility to Parliament  
• Responsible government rests largely on convention  

 

Separation of powers  

• When the power of judicial review is relied on for the enforcement of limits on 
governmental and legislative powers, it follows that the courts exercising such 

power must be independent of the government and of the legislature. 

• When judicial review is relied on in a federal system to interpret and enforce the 

distribution of power between the State and federal levels of government it follows 
that the courts exercising the power must be independent of both the State and 

federal government – principal argument relied on in R v Kirby; Boilermakers’ 

case – in holding that exercise the judicial power of the Commonwealth must be 

kept strictly separate form other governmental institutions  
• Separation of powers  

o Dispersal of power between the three branches of the Constitution 

– the legislature, executive and judiciary  

• Cth Constitution  
o Ch I The Parliament  

o Ch II The Executive  

o Ch III The Judicature  

• Not replicated in State Constitutions  
• No strict separation between the legislature and executive, eg 

o Ministers are members of Parliament  

o Parliament can delegate legislative power to the executive: Victorian 

Stevedoring v Dignan  
o The executive plays a substantial role in dispute resolution  

• ‘Executive power’ is particularly difficult to define  

 

Parliamentary sovereignty  
• Dicey (1885) argued that the practice of responsible government depended on 

parliamentary sovereignty as the keystone of British constitutional law. According 

to Dicey’s theory of sovereignty, Parliament had absolute power. By way of 

legislation it could do anything at all. He could not cite a single case in support of 
this absolutist and unbalanced view 

 

The rule of law 

• The rule of law is a convenient term to summarise a combination of ideals and 
practical legal experience concerning which there is over a wide part of the world, 

although in embryonic and to some extent inarticulate form, a consensus of 

opinion among the legal profession. 

• Two ideals: 
o It implies without regard to the content of the law, that all power in the 

State should be derived from and exercised in accordance with the 

law.  

o It assumes that the law itself is based on respect for the supreme value of 
human personality  

• Lord Bingham (2007) argued that “the core and existing principle is, that all 

persons and authorities within the state, whether public or private, should be 

bound by and entitled to the benefit of laws publicly and prospectively 
promulgated and publicly administered in the courts: 


