
[1] INTRODUCTION; COMMON LAW, EQUITABLE & STATUTORY 
APPROACHES TO COMPETING INTERESTS – PRIORITIES 

 
Doctrine of Tenure 

• Land is not owned absolutely 
 

• The ‘owner’ holds an estate in the land as tenant of the Crown 
 

• Land held directly/indirectly as tenant of the Crown (cf native title) 
 
Imperial Acts Application Act 1969 (NSW): 
 

• s 36 (freely alienable inter vivos; no subinfeudation) 
 

• s 37 (free and common socage without incident of tenure for benefit of Crown) 
 
 

Doctrine of Estates 
Fee simple • Could descend to linear heirs + collateral heirs 

 

• e.g. Died w/o children/grandchildren, it could go to their siblings 
 

Life estate Lasted for the duration of the measuring life (e.g. grantee’s, third party’s life) 
 

Fee tail • Could only descend to lineal heirs (heirs of a specified type) 
 

• e.g. Children/grandchildren etc. 
 

• (Extinct in NSW: ss 19, 19A Conveyancing Act) 
 
 

Requirements for the creation of interests in land 
• Essential/substantive + formal requirements 

 
 

Law/equity distinction 
• Who has legal interests and who has the equitable interests in this parcel of land? 

 
 

General law priority rules 
• Relevant to torrens 

 
 

Requirements for creation of a (particular) proprietary right 
 

Essential/ 
substantive 

What package of rights has the grantor intended to create/what rights has the 
grantor intended to vest in the grantee (those rights must match with one of the 
types of interests that subsist in land)? e.g. 
 

• Fee simple [exclusive possession forever] 
 

• Life estate [exclusive possession for duration of measuring life]; 
 

• Lease [exclusive possession for certain term]; 
 

• Easement [right, accommodating dominant land to use/restrain use of, 
servient land in a manner not inconsistent with servient owner’s 
continuing ownership] 

 

• Profit a prendre [right to enter servient land, remove soil/natural produce] 
 

Formal How must that intention be manifested? e.g. 
 

• Must a document be used? If so, what type? 
 

• Is a particular form of words required? 
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Position at common law: 
• Who is the grantee, and 

 

• What is quantum of the grant/what is being granted? (Fee simple/fee tail/life estate?) 
 
 

Under Statute (common law position overturned in NSW): 
 

s 47 Conveyancing Act [inter vivos transactions] 
(1) In a deed it shall be sufficient in the limitation of an estate in fee simple to use the words 

in fee or fee simple without the word heirs, or in the case of a corporation sole without 
the word successors, or to use the words in tail or in tail male or in tail female, without 
the words heirs of the body, or heirs male of the body, or heirs female of the body 
 

• Create fee simple by using words ‘in fee’/‘fee simple’ (need not refer to ‘heirs’) 
 

• If you purported to create a fee tail, that would create a fee simple 
 

(2) Where land is conveyed to or to the use of any person without words of limitation, such 
conveyance shall be construed to pass the fee simple or other the whole estate or 
interest the person conveying had power to dispose of by deed in such land unless a 
contrary intention appears by such conveyance 
 

• If you have a grant without words of limitation, that is presumed to create a fee 
simple (presumption) 
 

• Presumed to create a fee simple unless there is a contrary intention, in which 
case it creates a life estate (as it is no longer possible to create a fee tail) 

 

(3) This section applies only to deeds executed after the commencement of this Act 
 
 

Common law vs. Statute: 
 

Words of purchase (who is the grantee) in italics and words of limitation in bold: 
 

 Common law 
 

Statute 
‘to A and his heirs’ 
 

Fee simple Fee simple  
 

‘to A in fee simple’ Creates a life estate (to create a 
fee simple at CL, the words ‘to 
A and his heirs’ is required) 
 

Fee simple  
 

‘to B and the heirs of 
her body’ 

Fee tail 
 

Attempting to create a fee tail, 
which creates a fee simple 
 

‘to C for life’ Life estate for the life of C 
 

Life estate [presumed to create 
a fee simple but there is a 
contrary intention (presumption 
rebutted)] 
 

‘to D for the life of X’ Life estate pur autre vie (D 
would have for the life of X) 

Life estate [presumed to create 
a fee simple but there is a 
contrary intention (presumption 
rebutted)] 
 

‘to E’ Life estate Creates a fee simple as there is 
no contrary intention 
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s 38 Succession Act [wills] 
(1) A disposition of real property to a person without words of limitation is to be construed 

as passing the whole estate or interest of the testator in that property to that person 
 

• If you transfer property without words of limitation, it is construed as passing 
everything the grantor had to give, unless there is a contrary intention 

 

(2) This section does not apply if a contrary intention appears in the will 
 
Because of the Statutory rules, it is now very uncommon to use words of limitation 
 

• Because, without using words of limitation, the presumption is that a fee simple 
interest has been granted 
 

• But, still use words of limitation when intending to create a life estate, where you 
need to rebut the presumption that a fee simple has been created 

 
 

Legal and equitable interests: 
 

Relevance of distinction 
 

• Different priority rules apply 
 

How do we know if an 
interest is legal/equitable? 
 

• Primarily historical (depending upon what Court 
recognised the interest prior to the merging of the Courts 
of Law and Equity under the judicature system), and 
 

• Statute (‘in order to be legal, the interest must be created 
in a certain manner’) 

 

How does the law v equity 
distinction relate to the 
essential/substantive v 
formal requirements 
distinction? 

• Most interests in land can exist in law and equity 
 

• What determines if the interest is legal/equitable is 
whether the formalities for a legal interest have been 
observed (if they have not, it will be equitable/nothing) 

 

• But, some interests can only exist in equity 
 
 

Legal interests: 
• Deed [s 23B(1) Conveyancing Act] 

 

• Certain short term leases [s 23D(2)] 
 

• Implied leases and easements 
 

• Statutory tenancy [s 127] 
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Equitable interests: 
 

Written and signed instrument [s 23C(1)(a)] 
 

ks for the sale of land/to grant an interest in land 
 

• Which are enforceable [ss 54A(1), (2)]; and 
 

• In respect of which equity would decree specific performance 
 

• Then, the interest arises in equity under the maxim ‘equity regards as done that which 
ought to be done’ [Lysaght v Edwards; Walsh v Lonsdale] 

 

Declaration of trust [s 23C(1)(b)] 
 

Resulting/constructive trust [s 23C(2)] 
 

• Arise even in the absence of writing 
 

• e.g. Presumption of a purchase price resulting trust, where legal title is taken in a 
manner that does not reflect respective contributions to the purchase price (and no 
operable presumption of advancement) 

 

o Presumption is that legal title is held on trust for the parties in a way that 
reflects their contributions to the purchase price 

 

o Presumption can be rebutted by showing an actual intention that beneficial 
title follow legal title 
 

o e.g. Legal title to the land is transferred to A (put in A’s name alone), but and 
A and B contributed equally to the purchase of the land, then, prima facie, A 
holds on trust for A and B in equal shares 
 

o e.g. If legal title to the land is transferred to A and B in equal shares, but, A 
paid ¾ and B paid ¼ of the purchase price, then A and B are presumed to hold 
their legal title in equal trust on trust for A and B in shares of 3:1, respectively 

 

Vendor’s/purchaser’s lien 
 

• e.g. k for the sale of land that has not yet been completed, vendor holds the land on 
constructive trust for the purchaser, vendor has an equitable lien over the land to 
secure payment of the unpaid purchase price 
 

• e.g. Purchaser has prepaid any of the purchase price to the vendor then the purchaser 
has a lien over the land to secure repayment of the purchase price if the k is rescinded 

 
Equity of redemption on grant of a general law mortgage  
 

• If you grant an old system mortgage (legal title transferred to the mortgagee, the 
mortgagor retains the equity of redemption, which is an equitable interest in the land) 
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PRIORITY RULES – COMPETITION BETWEEN LEGAL INTERESTS; 
EQUITABLE INTERESTS; AND LEGAL AND EQUITABLE INTERESTS 
 
Sources of priority rules: 
General law priority rules • Order of creation of interests, and 

 

• Nature of the interest (legal; equitable; mere equity) 
 

General law priority rules, as 
they relate to land are subject 
to registration schemes 

s 184G Conveyancing Act 
[old system land] 
 

ss 41-43A Real Property Act 
[torrens title land] 

 
 

General law priority rules: 
 

Prior legal v 
later legal 
 

Nemo dat (Prior legal interest takes priority over the later legal interest) 

Prior legal v 
later equitable 
 

Prior legal takes priority unless holder of prior legal is guilty of fraud, 
or gross negligence (serious postponing conduct, not mere negligence) 
 

Prior equitable 
v later legal 
 

Prior equitable will take priority unless the holder of the later legal is a 
bona fide purchaser of the legal estate for value without notice 
 

Prior equitable 
v later equitable 
 

Equity searches for the more meritorious interest 
 

If the interests are equally meritorious, then the 1st interest prevails 
 

• Prior equitable takes priority unless the holder is guilty of 
postponing conduct (holder of prior equitable interest, by 
act/omission, mislead holder of the later equitable interest into 
the mistaken belief that the prior equitable interest did not exist) 

 

• This postponing conduct need not be as serious as the conduct 
required to postpone in prior legal v later equitable 

 

• Here, the holder of the later equitable interest being a bona fide 
purchaser for value without notice alone is not sufficient 

 

Prior mere 
equity v later 
equitable/(legal) 
 

• Mere equity (right to set aside a transfer on the basis of fraud/right 
to rectify a deed creating a proprietary interest) 

 

• The later equitable/legal interest will defeat the prior mere equity if 
it is taken bona fide for value without notice 
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Notice (of the interest): 
 

s 164 Conveyancing Act  
• If the holder of the later interest has notice of the prior interest, the holder of the 

later interest will lose the priority contest 
 
Actual notice • You knew of the facts giving rise to the interest 

 

Constructive 
notice 

• Had you made reasonable inquiries, you would have had actual 
notice of the facts giving rise to the interest 

 

• (Notice you should have had and would have had had you made 
reasonable inquiries) 

 

Imputed 
notice 

• The actual/constructive notice that your agent had in the same 
transaction is imputed to you 

 
s 164(1) Conveyancing Act – restriction on constructive notice 
A purchaser shall not be prejudicially affected by notice of any instrument/fact/thing, unless: 
 

(a) It is within the purchaser’s own knowledge, or would have come to the purchaser’s 
knowledge, if such searches as to instruments registered or deposited under any Act of 
Parliament, inquiries, and inspections had been made as ought reasonably to have 
been made by the purchaser, or 
 

(b) In the same transaction with respect to which a question of notice to the purchaser 
arises, it has come to the knowledge of the purchaser’s counsel as such, or of the 
purchaser’s solicitor or other agent as such, or would have to come to the knowledge 
of the purchaser’s solicitor or other agent as such, if such searches, inquiries, and 
inspections had been made as ought reasonably to have been made by the solicitor or 
other agent 

 
Constructive notice: 
 

• Searches, inquiries, inspections that ought reasonably to have been made by 
purchaser (anyone taking an interest in the land) 

 
Search 
the title 
docs 

• For old system land  search of title deeds back to a good root of title, at 
least 30 years old (to see which interests are disclosed by the title 
documents) [s 53 Conveyancing Act] 
 

• Inspection of the land to ascertain who is in possession (e.g. a tenant)/who 
is using it (e.g. holder of an easement) [Hunt v Luck] 

 
Prior legal v 
later legal 

If the prior interest is legal, you are bound by it, under nemo dat, whether 
you have notice/not (notice does not protect against prior legal interests) 
 

Prior equitable 
v later legal 

If you are taking a later legal interest for value without notice, you are 
protected against prior equitable interest of which you did not have notice 
(notice will only protect you against prior equitable interests) 
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Prior equitable interest v later legal interest – extension of the protection of a bona fide 
purchaser of a legal estate for value without notice: 
 
Wilkes v Spooner 
Facts • Father ran pork butcher business at Premises #1 under a lease that 

restricted him to using the premises for pork butchering only 
 

• Father ran general butcher business at Premises #2 under a lease from a 
different landlord 

 

• Father assigned lease and sold business at Premises #2 to his Apprentice 
 

• Father granted to Apprentice a restrictive covenant (Apprentice has an 
equitable interest in Father’s lease of Premises #1) in respect of his lease 
of Premises #1, limiting the use of Premises #1 to a pork butchery  

 

• Father negotiated with Landlord of Premises #1 a surrender of his existing 
lease (back to the Landlord) and the grant of a new lease to Son, allowing 
use of the land as a general (and not just a pork) butchery 
 

Issue Was Son bound by the Father’s restrictive covenant (equitable interest) burdening 
his lease of Premises #1 in favour of Premises #2? No (Son is not bound) 
 

Decision • The surrender of the lease of Premises #1 by the Father to the Landlord 
was a transfer of the legal lease to the Landlord 

 

• Priority contest between Apprentice (prior equitable interest in Father’s 
lease) vs. Landlord (later legal interest in Father’s lease) 

 

• Landlord was a bona fide purchaser of that legal estate for value (value = 
promise to grant a new lease to Son) without notice of the Apprentice’s 
equitable interest in the lease (the benefit of the restrictive covenant) 

 

• Thus, the Landlord took free of the restrictive covenant, as did the Son, 
who took a legal interest (new Lease) from the Landlord 

 

• The Son could “shelter” behind the protection of the Landlord, even 
though the Son did have notice of the Apprentice’s equitable interest 
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Wilkes v Spooner 
Principle • Old system land, O holds fee simple 

 

• O ks to sell the land to A, but before the sale is completed, O transfers the 
fee simple in the land to B, by deed 
 

• A has a prior equitable interest under the k; B has a later legal interest 
 

• B has priority if a bona fide purchaser of legal estate for value w/o notice 
 

• B grants legal interest to C, will C have priority over A’s prior equitable?  
 

o If B has priority over A’s prior equitable interest (as B is a bona 
fide purchaser of the legal estate for value without notice), 
 

o Then, B’s status as such can also shelter C, 
 

o Thus, if C takes a legal interest from B, C’s interest will also take 
priority over A’s prior equitable interest, 

 

o Even if C had notice and if C did not provide value (volunteer) 
 

• Rationale is to facilitate the free movement of land 
 

o (To provide otherwise would mean that the land was frozen in B’s, 
as the persons to whom B might want to sell may have notice) 

 
• Limitations 

 

o Protection cannot be claimed by a trustee who repurchases 
property sold in breach of trust 
 

o Protection cannot be claimed by a fraudulent party who 
repurchases property which is acquired by fraud and then sold to a 
bona fide purchaser (protection cannot be used to launder the 
property by disposing of the property improperly to a bona fide 
purchaser for value without notice and then the party at fault 
reacquiring the property) 

 

Quotes Vaughan Williams LJ; Fletcher Moulton LJ; Farwell LJ 
 

• Protection afforded to a bona fide purchaser for value without notice of a 
prior equitable interest can also be claimed by (it can shelter) someone 
taking a legal estate from such a person, even if the successor had notice of 
the equitable interest (or was a volunteer/did not provide value) 

 
Farwell LJ  

 

• In justice to the owner of the land who had no notice when he acquired the 
land, it would not be right to hamper his power of dealing with his own 
land, because certain persons, who possibly would be his only customers 
for the land likely to pay the best price, have such notice 

 
Vaughan Williams LJ 

 

• But protection cannot be claimed by a trustee repurchasing property sold 
in breach of trust or fraudulent party repurchasing property acquired by 
fraud and then sold to a bona fide purchaser  
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Doctrine of tacking (another variation of general law priority rules): 
 

Tabula in naufragio 
 

 
 

Facts • Owner of land (borrows $100k from A), grants a legal mortgage to A  
 

• Owner (needs more $, borrows $50k from B), grants B equitable mortgage 
 

• Owner (needs more $, borrows $50k from C), grants C equitable mortgage 
 

• B, C think they are getting a 2nd mortgage (but C is getting a 3rd mortgage) 
 

Issue • Land is burdened by $200k (but only worth $150k) 
 

• Who is entitled to be paid out 1st, if the owner defaults? 
 

• Answer depends on application of general law priority rules 
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Tabula in naufragio 
Principle A’s legal interest is 1st in time (earlier than B, C’s interests), thus, unless A is 

guilty of fraud/gross negligence, A will have priority over B and C 
 

• If A has got the title deeds in, it will put B and C on notice that there is an 
outstanding legal interest, 
 

• Thus, A not be guilty of fraud/gross negligence re custody of title deeds 
 
Prior equitable interest (B) v later equitable interest (C) 
 

• 1st in time prevails, unless B is guilty of postponing conduct 
 

• B is not entitled to the title deeds, as A is as 1st legal mortgagee, 
 

• Thus, B will get priority over C, unless B has made a positive 
representation to C that B’s prior interest does not exist (B did not do that) 

 
Result 

• A will get paid out 1st, B will get paid out 2nd, C will get paid out 3rd 
 

• (C will miss out, as the land is not worth enough to satisfy all 3 debts) 
 
But  doctrine of tacking (any later mortgagee of land is entitled to redeem the 
1st mortgage and take a transfer of it) 
 

• Provided that C had no knowledge of B’s mortgage (intervening 
mortgage) at the time C took his mortgage, 

 

• (C does not need to be free of notice of B’s mortgage at the time C 
acquires A’s legal mortgage) 

 

• C, on discovering B’s mortgage, can attempt to purchase the legal 
mortgage from A, by paying out the $100k that A is owed under the 
mortgage (say to A ‘$100k is owed under A’s mortgage, C (not the owner) 
will pay A the $100k and A will transfer the legal mortgage to C’) 

 

• If that occurs, C now holds a legal mortgage for the value of $100k + an 
equitable mortgage for the value of $50k 

 

• The law allows C to tack the (legal + equitable) mortgages together and 
get priority for both mortgages 

 

• (C is then a bona fide purchaser for value without notice and will have 
priority over B) 

 

• B can do the same thing in order to stop C doing this 
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Mumford v Stochwasser (qualification to Tabula in naufragio) 
 

 
 

Facts, 
decision 

• Owner grants an equitable interest to A, owner retains the legal estate 
 

• Owner then grants equitable interest to B, owner again retains legal estate 
 

• B then discovers A’s prior equitable interest (which will take priority over 
B’s later equitable interest, if A is not guilty of postponing conduct) 

 

• On discovery, B may persuade owner to transfer the legal estate to B 
 

• B may attempt to tack the equitable onto the legal interest, the equitable 
one being taken without notice, and thereby get priority for both over A 
 

• Here, B would not be able to tack the equitable interest onto the legal 
interest, as that would be tacking in breach of trust 

 

Rationale • Once the owner grants an equitable interest to A,  
 

• The owner is holding the land on trust for A, 
 

• So when the owner subsequently transfers the legal interest to B, 
 

• That 3rd transaction is regarded as being in breach of trust 
 

• B, in acquiring the legal interest, was a party to the breach of trust  
 

• Thus, B could not tack the legal and equitable interests together 
 

Principle Tacking will not apply where the transfer of the legal title is seen as being in 
breach of trust  
 

• But, there will not be a breach of trust if the 1st interest granted is legal 
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THE EFFECT OF REGISTRATION UNDER DIVISION 1 OF PART XXIII OF THE 
CONVEYANCING ACT ON THE GENERAL RULES OF PRIORITY 
 
General law/Old System registration: 
 

s 184G  Conveyancing Act 
(1) All instruments (wills excepted) affecting, or intended to affect, any lands in New South 

Wales which are executed or made bona fide, and for valuable consideration, and are 
duly registered under the provisions of this Division, the Registration of Deeds Act 
1897, or any Act repealed by the Registration of Deeds Act 1897, shall have and take 
priority not according to their respective dates but according to the priority of the 
registration (who registers 1st) thereof only 
 

• If you obtain an interest under an instrument, in old system land, 
 

• Bona fide + for value + you register the instrument, 
 

• It will take priority over any subsequently registered instrument/any 
registrable instrument (instrument which could be but has not been registered) 
 

(2) No instrument registered under the provisions of this Division or the Registration of 
Deeds Act 1897 shall lose any priority to which it would be entitled by virtue of 
registration thereunder by reason only of bad faith in the conveying party, if the party 
beneficially taking under the instrument acted bona fide, and there was valuable 
consideration given therefor 

 
 

What is the purpose of s 184G? 
 

• To give the holder of a later interest priority over unregistered prior interests 
 

• Under the general law priority rules, if you take a later legal interest for value without 
notice, you get priority over any prior equitable interest 

 

• But, if the prior interest is legal, absence of notice on your part is not enough (under 
nemo dat, you will take subject to any prior legal interest whether you had notice of 
the prior legal interest/not), leaving you vulnerable to prior legal interests 

 

• But, registering your later interest will give you priority over any prior interest which 
is registered after yours + any registrable prior interest (which could have been 
registered but has not been registered) 

 
 

What can be registered? 
 

• Inter vivos dealings with old system land (provided they are created by an 
instrument) can be registered 
 

• Wills cannot be registered 
 

• Interests which are not created by instruments cannot be registered (as these are 
not registrable instruments) 
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Effect of registration under s 184G: 
Give priority advantages over subsequently registered instruments + registrable instruments 
 
Priority vs. validity 
 

• Old system registration not cure defect/invalidity (unlike torrens, not give validity) 
 

• e.g. Registering any instrument which is forged does not validate the instrument, the 
instrument is still a nullity 

 

• e.g. If the execution of the instrument was secured by fraudulent misrepresentation, 
the instrument is still voidable despite registration 

 

 
 

Significance of law/equity distinction? 
 

Moonking Gee v Tahos 
 

• The priority regime created by s 184G is based upon the order of registration 
 

• It is irrelevant whether the instrument creates a legal/equitable interest for the 
purposes of priority  

 

• The general law priority rules which rely upon an interest being legal/equitable are of 
no significance once s 184G is engaged 

 

 
 

Meaning of bona fide + timing of notice: 
 

Moonking Gee v Tahos 
 

Unlike the general law position and unlike torrens, bona fide has an extended meaning (it 
does not simply mean the absence of fraud), 
 

• In context of s 184G, it also means absence of notice (actual/constructive/imputed) 
 
Bona fide (absence of notice) is assessed when the interest is taken, 
 

• NOT when you register 
 
Example 

• Owner of land grants A an interest 
 

• Owner subsequently grants B an interest 
 

• If B did not know of A’s interest at the time B got his interest, B is bona fide, 
 

• If B subsequently discovers A’s interest, B can still get registered,  
 

• In registering, B still registers bona fide, 
 

• Because, the absence of notice is assessed at the date B got his interest and not at the 
date B registers the interest 

 
 

Value: 
 

Moonking Gee v Tahos 
• Value does not mean that the value needs to be executed 

 

• A promise to pay money is valuable consideration for the purpose of s 184G 
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Volunteers do not directly get priority advantages, but volunteers should still register 
 
 

• Owner of land makes a gift of the land to A 
 

• Owner then sells the land to B 
 

• A should register the land, as that will put B on notice  
 

• B will have constructive notice of A’s interest, 
 

• So, if B subsequently purchases the land and registers it, 
 

• B will not have registered bona fide, 
 

• Because, B had constructive notice of A’s interest when B took his interest 
 

• A, in registering his interest, cannot get priority over a prior unregistered interest, 
 

• Because, A has not registered for value 
 

• Thus, any priority A has will be based on the general law priority rules 
 

• But, A registering his interest will put B on notice of A’s gift 
 

• Thus, volunteers cannot take direct advantage of s 184G by registering,  
 

• But, volunteers should still register to put the world (e.g. B) on notice 
 
 

Priority regime in s 184G applies when there are inconsistent grants 
But, it is not always easy to determine whether grants are inconsistent/not 
 
Meaning given to inconsistent grants 

• O holds respective fees simple in parcels 1, 2 and 3 
 

• O conveys parcel 1 to X 
 

• O then conveys “the lands to which I am entitled” to Y 
 

• Y registers her conveyance, but X does not register his 
 

• Who is entitled to Parcel 1? 
 
Boyce v Beckham 
 

• Construe the words “the lands to which I am entitled” without reference to the 
unregistered conveyance to X 
 

• Those words mean/include parcels 1, 2 and 3 (not just parcels 2 and 3) 
 

• Thus, there are inconsistent interests in parcel 1 (which is conveyed to X + Y) 
 

• Y registers, X has not registered 
 

• If Y has given value and did not have notice of X’s interest at the date Y purchased 
parcel 1, s 184G gives Y priority 
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Moonking Gee v Tahos 
Facts 13 November 1958 

 

• Owner ks to sell land to X (k is not completed) 
 

• [Copies of the k have been exchanged, enforceable k to grant an interest in 
land, equity would decree specific performance, thus X has an equitable 
interest in the land but has not yet paid for the land and has not yet 
received legal title] 

 
11 February 1959 
 

• Owner ks to sell same parcel of land to Y 
 
Approx 18 February 1959 
 

• X gains notice of 2nd k with “someone else” (but not know k is with Y) 
 
6 March 1959 
 

• k between O and Y is completed (Y pays for the land, O conveys the legal 
fee simple by deed to Y)  
 

• [At this stage, X gains notice that “someone else” is in possession of land 
(X has constructive notice of Y’s interest)] 

 
12 March 1959 
 

• X registers her k with the Owner 
 

• [On/shortly after this date, X discovers the identity of Y] 
 
23 March 1959 
 

• Y registers his conveyance from the Owner 
 

Issue X’s prior equitable interest vs. Y’s later legal interest 
 

Decision Under the general law priority rules, 
 

• Y would get priority, provided that Y is a bona fide purchaser of the legal 
estate for value without notice (which Y seems to be) 

 
But, general law priority rules cease to apply when X registers her interest (k) 
 

• At the date of registration, X knew of Y’s interest, 
 

• But that is not fatal, as X did not have notice of Y’s interest at the date she 
took her interest (as Y’s interest did not exist at that time) 

 

• Thus, X has taken the interest bona fide 
 

• X has provided value (although X has not yet paid over any money, as k 
has not been completed, X’s promise to pay the purchase price is enough) 

 

• X has registered before Y 
 

• Thus, X gets priority under s 184G 
 

• X would also get priority if Y never registers (because, Y’s interest is 
registrable) 
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Moonking Gee v Tahos 
Principle Priority is based upon order of registration (not interest being legal/equitable) 

 

• Whether the interest is legal/equitable is irrelevant where s 184G applies 
 

Quotes • Priority follows according to the dates of registration between competing 
interests and will attach to a registered interest conferring an equitable title 
over one conferring a legal title (Else-Mitchell J)  

 

• For many years [it] has been accepted that the registration of an instrument 
conferring an equitable interest gives priority to the [holder] over a 
subsequent purchaser of the legal estate for value without notice 

 
 

Why do we need the torrens system if we have a wonderful deeds registration system? 
 

[1] Registration does not cure a defect in the instrument 
 

• No priority advantages for void/voidable interest under s 184G 
 

• (But will under torrens, provided you are bona fide) 
 

[2] Old system registration scheme will not apply in certain situations 
 

• General law priority rules apply if  
 

o Unregistered v unregistered (both interests are unregistered) 
 

o Unregistrable v any (one interest is not registrable, because the interest arose 
without an instrument e.g. the interest arose orally/by operation of law) 

 
• s 184G only applies if 

 

o Registered v registered 
 

o Registered v registrable 
 



[2] TORRENS TITLE 
 

OLD SYSTEM VS. TORRENS REGISTRATION SYSTEMS 
 
[1] PHILOSOPHY: 
Registration of title – old system Title by registration – torrens title 

 

• The title you took primarily derived 
from the validity of the instrument 
which conveyed the land to you  
 

• (Title derived from the efficacy of the 
instrument itself) 

 

• Registration did not cure defects in the 
instrument (forged/procured by fraud) 

• Your interest in the land derived 
from the fact that you were the 
registered holder of that interest 

 

• (Registered proprietor of the fee 
simple/held a registered lease/held 
a registered mortgage) 

 
Torrens title encapsulates 3 principles: 
Mirror 
principle 

• For every parcel of torrens title land, there is a single folio of the register 
where all the interests (in theory) which affect that parcel of land are 
recorded on that folio of the register itself 

 

• In that way, the register perfectly mirrors the current state of the title 
 

• (Torrens was based on the belief that the folio of the register for the 
particular parcel of land should perfectly mirror the state of the title) 

 

• cf old system registration – ideally, interests which affect the land should 
be on the register and discovered by a search of the register, but there 
could be interests not on the register which did affect the land 

 

Curtain 
principle 

• Any interest that was not on the register was curtained off 
 

• Did not need to look outside the register to find out what interests 
affected the land (as the register perfectly mirrored the state of the title) 

 

• Thus, curtain drawn across unregistered interests which you did not 
need to worry about 

 

Insurance 
principle 

• Because a person derived their title from the register, and a person could 
acquire title through a forged/otherwise completely ineffective 
instrument, it benefits purchasers, but disadvantages a person who loses 
their title through the operation of the principle of indefeasibility 

 

• The State insures your title so if you lose it through the operation of the 
indefeasibility principle, the State pays you the value of the land,  

 

• Otherwise the system would have no legitimacy – if you could lose your 
title through no fault of your own (through operation of indefeasibility), 
and receive no compensation (society would not put up with this) 
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[2] ADMINISTRATION: 
 

General register (old system registration) Torrens register (torrens registration) 
 

The general register is a series of books, 
each book has 100 dealings, dealings are 
put into books chronologically 

 

• (No single document to look at to 
find the state of the title for any 
parcel of land) 

 
Old system deed of conveyance/old system 
lease/old system mortgage is drafted up, 
printed, executed, photocopy is made which 
goes into the general register (registration 
copies)  

 

• (Documents did not need to look the 
same – just photocopies) 

s 31B RPA – torrens register comprises 
 

• Folios 
 

o (Document which is issued for 
each parcel of land held under 
the torrens system), 
 

o (1 folio for each parcel of land) 
 

o (Everything is recorded in the 
folio and is in the one place – 
easily searchable) 

 
• Dealings 

 

o (Unlike old system dealings, 
they need to be in a certain 
prescribed form, so docs all 
look the same) 

 
• Kept in various mediums capable of 

having information recorded 
 

o (Torrens register can be kept in 
hard copy/electronic form) 

 
 

Torrens system: 
 

Folios [s 32] 
• Description of the land 

 

• Description of the proprietor (who owns the land) 
 

• Particulars of the estates and interests affecting land (e.g. burdened by mortgage/lease, 
restrictive covenant, easement) 
 

• Have a distinctive reference 
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Dealings  
 (Transfer title/create the proprietary interest) 

 

s 36(6) 
 

May be registered if 
 

• In approved and registrable form, and 
 

• The registrar general is given authority to use the certificate of title 
 

s 36(1A), 
(1B) 
 

Given a distinctive reference number when lodged 
 

s 36(6A) Registered when recorded in register by registrar general 
 

s 36(9) Priority given according to the date of registration (not date of dealing/creation)  
 

s 36(11) When registered, has the effect of a deed duly executed by parties who signed it  
 

• (Will be enforceable between parties even in the absence of consideration) 
 

s 41 Take effect when registered (not before registration) 
 

• But, that is not strictly true, as the transaction behind the unregistered 
dealing can give rise to an unregistered interest 

 

• (e.g. specifically enforceable k to sell land/grant lease/grant 
easement/grant mortgage, effective Corin v Patton gift) 

 
Certificate of Title [s 33] 

• Document issued for each parcel of land 
 

• Copy of what the folio of the register is 
 

• Document issued by registrar general, given to the owner/1st mortgagee of the land 
 

• Describes the land, says who is the registered proprietor of the land, sets out the 
interests which burden the land (thus, it duplicates what is in the folio) 
 

• In order to get a dealing registered, must lodge the dealing properly executed in 
registrable form and lodge the certificate of title with it (so the registrar general has 
the authority to register the dealing) 
 

• e.g. Creating a lease over land, draw up lease in registrable form, it is executed, lease 
is lodged with the certificate of title to the land, lease is registered, so the details of 
the lease then appear on the folio of the register, a new certificate of title is issued 
reflecting the existence of a lease and it is returned to the owner of the land 

 

s 33(1) Registrar general (RG) may issue for land comprised in any folio of Register 
 

s 33(5) RG must issue at written request of registered proprietor/registered mortgagee 
 

s 33(3) RG must endorse with distinctive reference allocated to relevant folio of register 
 

s 33(4) RG must cancel superseded Certificate of Title 
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Adoption of Electronic Conveyancing National Law in NSW [s 4 Electronic Conveyancing 
(Adoption of National Law) Act 2012] 
 

• Act establishes a new electronic conveyancing national law 
 

• Uniform law designed to operate throughout Australia which allows electronic 
documents to be executed electronically, lodged electronically [s 5(a)] 

 

o So conveyancing processes are less reliant on paper, and 
 

o Less reliant on parties coming together to effect the settlement, 
 

o Thus, lessening the gap between settlement and lodging the documents for 
registration and registration itself 

 
s 5 Electronic Conveyancing National Law (NSW) 
(1) The object of this Law is to promote efficiency throughout Australia in property 

conveyancing by providing a common legal framework that: 
 

(a) enables documents in electronic form to be lodged and processed under the land 
titles legislation of each participating jurisdiction, but 

 

(b) does not derogate from the fundamental principles of the Torrens system of land 
title as incorporated in the land titles legislation of each participating 
jurisdiction, such as indefeasibility of title (subject to indefeasibility principles) 

 

(2) In order to achieve this object, this Law, among other things, authorises the Registrar in 
each participating jurisdiction to operate/authorise the operation of an Electronic 
Lodgment Network, and provides for the making of rules relating to the operation of the 
Electronic Lodgment Network  
 

• (Allows RG to establish Electronic Lodgment Network which will give effect tot 
the electronic lodging of documents) 

 
 
[3] LEGAL CONSEQUENCES: 
 

Old system Torrens 
• Registration only gives priority advantages to valid 

instruments 
 

• Registration does not validate defective instruments 
 

• Any title that is registered is defeasible [defeasible title] 
(in the sense that it is subject to existing defects) 

 

• e.g. Transactions procured by forgery/fraud are defective 
 

• e.g. If you register but had notice of a pre-existing 
interest you still take subject to that pre-existing interest 

• Registration gives 
priority 

 

• Registration also 
gives validity to 
the instrument 
(through the 
doctrine of 
indefeasibility) 

 

• Indefeasible title 
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Indefeasibility: 
 
Frazer v Walker 
Facts • Mr and Mrs F were registered proprietors in fee simple 

 

• Mrs F wished to raise money, arranged for the bank to lend her money 
 

• Money was to be secured by a mortgage which she and her husband would 
grant over their land (they were joint tenants of the land) 
 

• Mrs F executed the mortgage, but, unknown to the bank, she forged her 
husband’s signature on the mortgage 
 

• Mortgage was then registered and mortgagee (bank) was registered as the 
proprietor of the mortgage 
 

• Mrs F defaults 
 

• Innocent mortgagee exercised power of sale (as registered mortgagee) and 
sold land to purchaser (also innocent) 
 

• Purchaser becomes registered 
 

• Mr F discovers what happened, brings action against bank and purchaser 
to get land back 

 

Decision • Mr F was unsuccessful, as bank took its mortgage and was registered 
without knowledge of fraud 

 

• The bank had an indefeasible title 
 

Principle • Holder of an indefeasible interest has an interest which is immune from 
attack by adverse claims, except those which Act expressly establishes 
 

• Indefeasibility of title arises even though the registered proprietors 
title is based upon the registration of a forged/void instrument 
 

• Indefeasibility attaches to the registration of an instrument which is forged, 
provided the person who takes under instrument is not guilty of fraud 

 

Quote • These sections [of NZ Torrens Act] confer upon the registered proprietor 
what has come to be called ‘indefeasibility of title’. The expression, not 
used in the Act itself, is a convenient description of the immunity from 
attack by adverse claims to the land or interest in respect of which he is 
registered, which a registered proprietor enjoys. This conception is central 
in the system of registration. It does not involve that the registered 
proprietor is protected against any claim whatsoever; as will be seen later, 
there are provisions by which the entry on which he relies may be 
cancelled or corrected, or he may be exposed to claims in personam. But 
as registered proprietor and while he remains such, no adverse claim 
(except as specifically admitted) may be brought against him 

 

• As regards all such [void] instruments it is established that registration is 
effective to vest and to divest title and to protect the registered proprietor 
against adverse claims 

 



 6/21 

• Their Lordships have accepted the general principle that registration under 
[the NZ Torrens statute] confers upon a registered proprietor a title to the 
interest in respect of which he is registered which is immune from adverse 
claims, other than those specifically effected 

 
Breskvar v Wall 
Facts • B owned land, wanted to borrow money from P using his land as security  

 

• Instead of granting P a mortgage, B executed a transfer in blank 
 

• B used a transfer form rather than a mortgage form 
 

• B left the name of the purchaser blank 
 

• B gave that form + the certificate of title to P who was meant to hold onto 
the form and only register it if B defaulted 
 

• B did not default 
 

• But, P fraudulently inserts nephew W’s name as the purchaser of the land 
and registers the form 

 

• The form is registered, but W is a party to the fraud so he cannot get an 
indefeasible title (instrument is void) 

 

• W ks to sell the land to A 
 

• Priority contest (B who wants to get back on the register vs. A who wants 
to get the land under the k) 
 

Decision Court rejects an argument made by B that 
 

• W (who was on the register through fraud), has no title, and 
 

• Because W has no title, A can have no title, as A is not registered yet (A 
has a k with the registered proprietor) 

 
If you are on the register you have an interest 
 

• W is on the register, but got there under a forged instrument,  
 

• Thus W has no indefeasible title, 
 

• But, W does have a title even though it is a defeasible title 
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Breskvar v Wall 
Principle Adopts indefeasibility of title + immediate indefeasibility of title in Australia 

 

• Subject to certain statutory exceptions + personal equities exception 
 
Barwick CJ 
 

Below statements endorsed by HCA in Cassegrain v Gerard Cassegrain 
 

• ‘That is to say, in the jargon which has currency, there is immediate 
indefeasibility of title by the registration of the proprietor named in the 
register. The stated exceptions to the prohibition on actions for recovery of 
land against a registered proprietor do not mean that that ‘indefeasibility’ 
is not effective. It is really no impediment of the conclusiveness of the 
register that the proprietor remains liable to one of the excepted actions 
any more than his liability for ‘personal equities’ derogates from that 
conclusiveness. So long as the certificate is unamended it is conclusive 
and of course when amended it is conclusive of the new particulars it 
contains’ 

 

• ‘The Torrens system of registered title of which the Act is a form is not a 
system of registration of title but a system of title by registration. That 
which the certificate of title (= folio of the register) describes is not that 
title which the registered proprietor formerly had, or which but for 
registration would have had. The title it certifies is not historical or 
derivative (old system registration is based on historical/derivative title). It 
is the title which registration itself has vested in the proprietor (under 
torrens, one’s title derives from being on the register itself). Consequently, 
a registration which results from a void instrument is effective according 
to the registration. It matters not what the cause or reason for which the 
instrument is void’  
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Breskvar v Wall 
Principle Menzies J 

 

‘Frazer v Walker is important here in establishing that, if and to the extent that 
earlier decisions were to the effect that indefeasible title cannot be acquired by 
the registration of a void instrument, they have lost their authority. It must now be 
recognised that, in the absence of fraud on the part of the transferee, or some 
other statutory ground for exception, an indefeasible title be acquired by virtue of 
a void transfer. It seems to me to follow that, where there is fraud or one of the 
other statutory exceptions to indefeasibility, a transferee does, by registration of a 
void transfer, obtain a defeasible title’ 
 

• This case again stresses the importance of being on the register 
 

• If you are on the register, you have an interest 
 

• If you are on the register without fraud + no other exception to 
indefeasibility applies 
 

o You have an indefeasible interest, and 
 

o Are immune from adverse claims 
 

• If you are on register but subject to exception to indefeasibility e.g. fraud 
 

o You still have an interest/title while you remain on the register 
(you do not have no interest), but that interest is defeasible (title is 
subject to adverse claims) 
 

o Because you are still the holder of that interest, you can deal with 
3rd parties and grant them unregistered interests 

 
 

Walsh J 
 

• ‘The principles [laid down in Frazer v Walker] require the conclusion that 
when the transfer was registered then, as the learned trial judge said, ‘the 
registration of Wall as the registered proprietor was effective to vest title 
in him and to divest the title of the plaintiffs’. Wall was not a person who 
had nothing and, therefore, could grant nothing to a person with whom he 
dealt. Although what he had may have been vulnerable because of fraud to 
a claim by the appellants to have restored to them their former rights, it 
cannot be said that nothing has passed from the appellants to Wall’ 
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Sources: 
4 provisions enact the indefeasibility principle which is not itself mentioned in the legislation 
 
s 42(1) RPA – ‘paramountcy’ provision 
‘Notwithstanding the existence in any other person of any estate or interest which but for this 
Act might be held to be paramount or to have priority, the registered proprietor for the time 
being of any estate or interest in land recorded in a folio of the Register shall, except in case 
of fraud, hold the same, subject to such other estates and interests and such entries, if any, as 
are recorded in that folio, but absolutely free from all other estates and interests that are not 
so recorded [except…]’ 
 

• If registered, you are subject to other estates and interests which are registered 
 

• Except for those stated exceptions [except …] (where a registered proprietor is still 
subject to certain interests even though they are not registered) and except for fraud, 
a registered proprietor holds absolutely free from all other estates and interests 
that are not so recorded (unregistered) 

 
2 major dimensions of indefeasibility: 
 

1. If you are on the register without fraud, it does not matter that the instrument which 
was registered and which led to you being registered was void (validation of 
defective instruments, when registered) 

 

2. If you hold a registered interest, you take free of unregistered interests (which 
would have had priority under the general law priority rules), even if you had 
notice of the unregistered interests at the time you took your interest [s 43] 

 
 

s 43(1) RPA – ‘notice’ provision 
‘Except in the case of fraud no person contracting or dealing with or taking or proposing to 
take a transfer from the registered proprietor of any registered estate or interest shall be 
required or in any manner concerned to inquire or ascertain the circumstances in or the 
consideration for which such registered owner or any previous registered owner of the estate 
or interest in question is or was registered, or to see to the application of the purchase money 
or any part thereof, or shall be affected by notice direct or constructive of any trust or 
unregistered interest, any rule of law or equity to the contrary notwithstanding; and the 
knowledge that any such trust or unregistered interest is in existence shall not of itself be 
imputed as fraud’ 
 

• Registered proprietors do not need to make inquiries about the status of their 
predecessor’s title/the circumstance in which their predecessor became registered 

 

• Nor are registered proprietors affected by any direct/constructive notice of any 
unregistered interest 

 

• Further, becoming registered with notice of an unregistered interest, knowing that 
your registration will destroy that unregistered interest, does not constitute fraud  

 

• (cf Old system registration in s 184G Conveyancing Act  if you took your interest 
with notice/knowing that another interest existed and then became registered – not 
registration bona fide – guilty of fraudulent conduct) 
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s 45 RPA – ‘protection’ provision 
(1) Except to the extent to which this Act otherwise expressly provides, nothing in this Act 

is to be construed so as to deprive any purchaser or mortgagee bona fide for valuable 
consideration of any estate or interest in land under the provisions of this Act in respect 
of which the person is the registered proprietor 
 

(2) Despite any other provision of this Act, proceedings for the recovery of damages, or for 
the possession or recovery of land, do not lie against a purchaser or mortgagee bona 
fide for valuable consideration of land under the provisions of this Act merely because 
the vendor or mortgagor of the land: 
 

(a) may have been registered as proprietor through fraud or error, or by means of a 
void or voidable instrument, or 
 

(b) may have procured the registration of the relevant transfer or mortgage to the 
purchaser or mortgagee through fraud or error, or by means of a void or voidable 
instrument, or 

 

(c) may have derived his or her right to registration as proprietor from or through a 
person who has been registered as proprietor through fraud or error, or by means 
of a void or voidable instrument 

 

• Certain protection to purchasers/mortgagees who take for valuable consideration 
 

• Debate between the Courts as to whether volunteers get the full benefit of registration 
(as s 42 does not mention the need to give valuable consideration) 

 

 
 

s 118(1) RPA – ‘ejectment’ provision 
 

‘Proceedings for the possession or recovery of land do not lie against the registered 
proprietor of the land, except as follows: 
 

[(a) – (c)] enforcement of mortgage, lease etc.] 
 

(d) Proceedings brought by a person deprived of land by fraud against: 
 

(i) a person who has been registered as proprietor of the land through fraud, or 
 

(ii) a person deriving (otherwise than as a transferee bona fide for valuable 
consideration) from or through a person registered as proprietor of the land 
through fraud’ 

 

Prohibits actions to recover possession/title to torrens land except in certain cases e.g. s 
118(1)(d) where proceedings are brought by a person deprived of fraud either 

 

• By the current registered proprietor, or 
 

• By a registered proprietor who has taken from a fraudulent party and has not 
given good consideration 
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From what point of time does indefeasibility of title operate after registration? 
 

 
 

• X is the registered proprietor of land 
 

• X loses his title when rogue forges X’s signature on a transfer from X to Y  
 

• Y becomes registered 
 

• Y then executes a valid transfer to Z 
 

• Z becomes registered  
 

Immediate indefeasibility (accepted) 
 

Deferred indefeasibility (not accepted) 
 

Frazer v Walker; Breskvar v Wall 
 

• Y gets an indefeasible title, because Y is 
on the register without fraud, even 
though the instrument was forged 

 
Interestingly, Frazer v Walker could have been 
decided on the basis of deferred indefeasibility 

 

• Because an innocent purchaser had taken 
from the registered mortgagee/bank  

 

• (Bank took mortgage where husband 
mortgagor’s signature was forged, bank 
was on register, bank exercised power of 
sale following default, bank sold land to 
innocent purchaser who was registered) 

 
Breskvar v Wall 
 

• Dealt with a different issue to Frazer 
 

o Person in Y’s position was not 
innocent (party to the fraud) 

 

o Y dealt with Z pursuant to an 
unregistered dealing 
 

• Y, who was on the register, even with 
fraud, has a defeasible interest 

 

o So, Y could contract to deal with 
the land with Z (who acquired an 
unregistered interest) 

 

Gibbs v Messer 
 

• Y did not deal with the actual 
registered proprietor but a 
rogue (Y took under a forged 
instrument) 

 

• Thus, Y (although innocent) does 
not get an immediately 
indefeasible title, 

 

• Y’s title is defeasible, and 
 

• It is only once an innocent 3rd 
party who is dealing with the 
registered proprietor comes onto 
the register under a valid 
transfer to take that 
indefeasibility attaches 

 

• Thus, only Z gets an indefeasible 
title (but not Y) 

 

• (For indefeasibility to be acquired, 
the registered proprietor must have 
dealt with and derived title from 
previous registered proprietor) 
 

Emphasised s 43 (‘notice’ provision) over 
s 42 (‘paramountcy’ provision) 
 

• Because, s 43 was couched in 
dealing with the registered 
proprietor while s 42 was not 
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Extent of indefeasibility; what aspects of an interest are protected? 
What terms of the lease/mortgage actually attract indefeasibility? [Complex issue] 
 
PT v Maradona  
Registration does not validate all the terms, conditions of registered instrument  
 

• It validates those terms, conditions which delimit or qualify the estate/interest or 
are otherwise necessary to assure that estate/interest to the registered proprietor  

 
A proprietary interest has a particular core which is protected/attract indefeasibility (the 
particular bundle of rights which form the core of the proprietary interest) 
 

• Other interests/rights/duties that arise out of an agreement between the parties which 
are not part of the core are not protected, even though they are in the registered doc  
 

 
Leases: 
Which terms of the agreement do and do not attract indefeasibility? 
 

• This is not a big issue if the lease is valid 
 

• But, if the lease has been forged/is otherwise invalid, the issue is what terms of the 
lease attract indefeasibility and are thus enforceable even though the lease document 
itself is defective? 

 

 
Karacominakis v Big Country Developments 
 

• The leasee’s COVENANT TO PAY RENT attracts indefeasibility of title even 
though the lease document itself may be void 
 

• It comes within the PT v Maradona test (it is of fundamental importance to the 
landlord/leasor that the covenant to pay rent is valid) 

 
Karacominakis v Big Country Developments 
Facts • Leasee’s (firm) obligation to pay rent was a guarantee made by its director 

 

• GUARANTEE = a promise that if A does not pay you what A owes you, 
I will pay you instead (guarantor guarantees performance of the 
debtor’s obligation (to pay) if the debtor defaults) 

 

• Director signed guarantee which was part of the registered lease document 
 

• Lease itself was void 
 

• Leasor goes after the leasee to pay rent (attracts indefeasibility) 
 

• Leasee is insolvent and cannot pay 
 

Decision, 
principle 

Leasor wants to enforce the guarantee made against the guarantor 
 

• This did NOT attract indefeasibility 
 

• Because, the obligation to guarantee the leasee’s payment of the rent 
does not form the core of the lease interest 

 

• Even though it is in the lease document, it is something that is 
outside/not part of the lease interest itself 
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Does registration of void instrument validate an OPTION TO RENEW in lease (debate)? 
 

Travinto v Vlattas  
 

cf Mercantile Credits v Shell  
 

If the option to renew is 
made illegal by Statute,  
 

• The option to 
renew does not 
attract 
indefeasibility, 
 

• The grant of the 
lease term itself 
attracts 
indefeasibility 
(part of the core 
interest) 

 

• Option to renew was valid 
 

• Issue was of priority 
 

• Grant of a lease which was registered 
 

• Then, grant of a mortgage which was registered 
 

• Renewal of the lease 
 

• Did the person who renewed the lease take priority over 
the grant of the subsequent mortgage? 
 

• The option to renew was part of the lease interest 
(valid), so it gained priority over the mortgage because 
the lease was registered 1st, even though the option to 
renew was exercised later 
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Extent of indefeasibility – forged mortgages: 
Situation 
 

• Rogue impersonates a mortgagor, forges mortgagor’s signature on mortgage docs 
 

• Mortgagee (thinks he is dealing with the mortgagor) registers the mortgage docs  
 

• Rogue disappears with the money  
 

• Mortgagor (does not know of the mortgage) is not making the payments and is faced 
with a mortgagee who wants to enforce the mortgage 
 

• Mortgagor says ‘I have not signed anything’ 
 

• Mortgagee says ‘sorry, here is the document, we thought you signed it, we have 
registered it, we now have a mortgage over your property which we want to enforce’ 
 

• Innocent mortgagor vs. innocent mortgagee  
 
Issue 

• If the mortgagee can enforce the mortgage, the mortgagor can get compensation 
because they have been prejudiced by the operation of the indefeasibility principle,  
 

• But, the mortgagor wants to keep the land, 
 

• The issue is thus can the mortgagor keep the land? 
 

What is the mortgagee entitled to do if the mortgage is valid? 
 
A mortgage does 2 things [proprietary interest vs. personal covenant to pay] 

 

1. It gives a proprietary interest in the land to the mortgagee/bank (bank can enforce 
the mortgage against me by selling my house [if I do not repay)] 
 

2. It gives the mortgagee/bank the right to sue on the personal covenant of the mortgagor 
(personal covenant to pay) [bank can sue me in k (if I do not repay)] 

 
Whether the personal covenant to pay in a forged mortgage is enforceable (can the bank sue 
the mortgagor on the personal covenant)? 

 

• Does the personal covenant in the mortgage form the core of the mortgage so as to 
attract indefeasibility as well? 

 

• The personal covenant to pay does not attract indefeasibility 
 

• Only the proprietary interest in the land itself attracts indefeasibility 
 
Personal covenant to pay is relevant if the bank sells the land [1] and there is a shortfall 
 

• If the mortgage is valid, the bank can go after the mortgagor to recoup the shortfall,  
 

• But, in forged mortgages, the bank cannot go after the defrauded mortgagor for the 
shortfall (personal covenant to pay does not attract indefeasibility) 

 
 
 
 




