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Threshold Issues 
 

1. Does the Evidence Act apply? 

1.1. Note possibility of waiver under s190 

2. Is it a criminal or civil case? 

3. Which party bears the burden of proof? 

4. What is the standard of proof? 

4.1. Criminal cases: beyond reasonable doubt (s141) 

4.1.1. Do ‘links in the chain’ need to be proved BRD? Consider Chamberlain; Shepherd 

4.2. Civil cases: balance of probabilities 

4.2.1. Same standard of proof, but the more serious the allegation, the more evidence may 

be needed to prove it (Qantas v Gama) 

5. Is there a prima facie case? 

5.1. Criminal: could the evidence, taken at its highest, convince a jury of guilt? (Doney v The 

Queen) 

 

How is the Evidence Adduced? 
 

1. Witness 

1.1. Criminal cases: Are the prosecution bound to call the witness? 

1.1.1. Must call material witnesses unless identifiable facts to support a decision not to 

(Kneebone) 

1.1.2. Doesn’t extend to calling all expert witnesses (Velevski) 

1.2. Is the witness competent? 

1.2.1. All witnesses presumed competent (s12) 

1.2.2. Witness not competent if they lack capacity (s13) 

1.2.2.1. But may be competent to give unsworn evidence (s13(3)) 

1.2.3. Defendant not competent to give evidence for prosecution (s17) 

1.3. Is the witness compellable? 

1.3.1. Not compellable if a co-accused in same case (s17) 

1.3.2. Certain family members can object to being compellable (s18) 

1.3.2.1. Court must weigh up importance of evidence with potential harm to the 

relationship  

1.3.2.2. Must consider factors in s18(7) 

1.3.2.3. No spousal privilege at common law (Stoddart) 

1.4. Has the examination in chief been conducted correctly? 

1.4.1.  Must not ask leading questions unless (s37) 

1.4.1.1. The court gives leave (a) go to s192 

1.4.1.2. The matter is introductory (b), not in dispute (d) or a hypothetical question 

to an expert (e) 

1.4.2. Judge should not intervene unduly, giving rise to a perception of bias (Esposito) 

1.4.3. Reviving memory 

1.4.3.1. Must not use a document without leave (s32) go to s192 

1.4.3.2. Police officer may read through contemporaneous statement (s33) 
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1.4.3.3. Court may order that document used to revive memory outside of court be 

produced to the other side (s34) 

1.4.4. Is the witness unfavourable? 

1.4.4.1. With leave, can cross-examine own witness if unfavourable (s38) go to s192 

1.4.4.2. Judge must make sure cross-examination is not too broad, general, 

irrelevant or prejudicial (Hogan but cf. Le) 

1.5. Has the cross-examination been conducted correctly? 

1.5.1. Can ask leading questions (s42) 

1.5.2. Improper questioning should be disallowed (s41) 

1.5.3. Cross-examination on prior inconsistent statement (s43) 

1.5.3.1. If witness admits a prior inconsistent statement, then can be cross-examined 

on it 

1.5.3.2. If not, then must follow s43(2)(a-g) 

1.5.3.3. Before cross-examination, the prior representation must be admitted (s44) 

1.5.3.4. Court can order production of prior inconsistent statement to other party 

(s45) 

1.5.4. Cross-examiner must put to witness anything they are going to later argue is 

contradictory to the witness’ evidence (Browne v Dunn) 

1.5.4.1. If this rule is breached, what are the consequences? See notes pp21-22 

1.6. Has the re-examination been conducted correctly? 

1.6.1. Can only be on the issues raised in cross-examination (s39) unless the court gives 

leave—go to s192 

2. Real Evidence 

2.1. Is a physical thing being tendered? (s52) 

2.2. Is there a view? 

2.2.1. Must first consider factors in s53(3) 

2.2.2. The court can draw inferences from what it sees and hears (s54) 

2.3. Is there a demonstration inside the courtroom? 

2.3.1. Section 53 doesn’t apply (Evans) 

2.4. Jurors cannot conduct their own views (Skaf) or experiments (Kozul) 

3. Documents 

3.1. Documents can be adduced under s48 

3.2. If document is unavailable, witness can give a summary of it (s48(4)) 

3.3. Can also adduce a summary of voluminous documents (s50) 

3.4. Should the court consider the document’s authenticity? 

3.4.1. Rusu said yes 

3.4.2. C.f. ACCC v Air NZ which said no 

4. Can the case be reopened to adduce new evidence? 

4.1. Civil: is it in the interests of justice (Nweiser) 

4.1.1. Look at whether it was a mistake or a tactical decision (Nweiser) 

4.2. Criminal: Crown is usually not able to reopen (Chin) 

5. Can the court take judicial notice of a fact? 

5.1. Must be not reasonably open to question, and (s144) 

5.1.1. Common local knowledge, or 

5.1.2. Capable of verification by reference to documents the authority of which cannot be 

questioned 

5.2. This includes official statistics (Woods per McHugh J) 

5.2.1. But probably not academic research (Aytugral; Maluka) 


