
LITIGATION & DISPUTE RESOLUTION 

Intro to Disputes & Civil Justice System 

Civil: 

Two or more parties (private individuals/legal persons) involved in a dispute, distinct from 
a prosecution 

Procedural vs substantive law 

Procedural: 

- Rules or procedures governing how case is conduct 
- Civil procedure à how you run a case (ex what processes to be followed to initiate 

Cause of Action or enforce a judgement) 
- Evidence law à how you can prove Cause of Action (ex which facts are relevant to 

(dis)proving elements or which facts are inadmissible) 

Substantive: 

- Subject matter of litigation (Cause of Action) 
- The law that determines what rights each party has eg under law of torts, contract 

etc  

Feature Criminal Proceedings Civil Proceedings 

Instigation & Carriage 
of Proceedings 

The State Might be the State, individuals, 
companies  

Standard of Proof Beyond Reasonable Doubt Balance of Probabilities  

Sanctions Imprisonment, non-custodial 
sentence, fines to State 

Damages, injunctions, debt, 
apology, remedies (costs 
incurred in proceedings) 

 

Civil Justice System 

What is it 

- Formal components: ombudsmen and complaint bodies, tribunals, civil courts 
- Private: mediation, neutral evaluation/case appraisal, arbitration etc 

Two types of objectives: 

1. Process of resolving disputes between individual parties using state courts à 
substantive justice  

2. Social, implementing social policies and realizing social goals  

Fundamental Requirements of the System Desirable Goals of the System 

Fairness, openness, transparency, 
substantive law application, independence, 
impartiality, accountability 

Accessibility, affordability, equality of 
arms, proportionality, timeliness, getting 
to the truth, reaching the correct result, 
consistency and predictability  

 

As per Gleeson: 

- Possible to describe the aim of civil justice, but only very abstractly  
- It is: 

o The method the state/govt enforces legal rights and obligations of citizens 
o The law, enacted by parliament or declared by judges, defining those rights 

and obligations 
o Their existence that raises possibility of disputes 



o The courts that exercises judicial power of government  
o Court order which is the outcome or product of litigation, an exercise of 

official power through government’s judicial organs 

Adversarial nature  

- Lawyers exploiting rules as means to self-interest and strategic ends  
- Ability for parties to determine evidence to be presented at trial, select issues to be 

determined, have control over pace of proceedings impact on scarce resources 
o Solicitor unreasonable as had ulterior purpose in postponing and delaying 

inevitable outcome which has the effect of running up costs unnecessarily 
(Goldberg J in White Industries v Flowers and Hart) 

- Recent trend of watering-down adversarial-ness 
o Need to find way to dilute, vary, soften impact of adversarial setting. No 

longer need for lengthy judgments, trials shorter, costs less (Warren CJ The 
Litigation Contract) 

Litigation is the tip of the iceberg 

Difficulties in accessing the system 

Statistics: 

- 50% had at least 1 legal problem, 51% sought advice, 30% handled without advice, 
18% took no action 

- 4 most prevalent problems: consumer, crime, housing, interactions with government 

Reasons for inaction: time, costs, no knowledge of process, had other bigger problems, 
stressful, damage to relationships  

1. Financial costs 

Increasing cost of litigating (cost of legal assistance, orders made against unsuccessful 
parties) creates a barrier to access  

Also applies to winners: 

- Significant difference between amount of costs loser has to pay winner and size of 
winning solicitor’s bill  

2. Delays/lack of timeliness 

Delay due to absence of court based resources undermines ability to come to an 
effective determination of issues by reason of impact of time on ability to bring reliable 
evidence to issue 

When legal problem delayed, social and economic implications  

- Affect families, communities, increase in demand for government services 
3. Lack of understanding/complexity of system 

Unrealistic to expect a person to apply legislation to legal problem when rules set out 
only discernable by reading entire piece of legislation 

Civil Procedure Act 2010 (Vic) enacted to recognize system is out of balance and increasingly 
unable to achieve essential goals of accessibility, affordability, proportionality, timeliness, 
getting to the truth quickly and easily 

Assessment criteria: (Zuckerman 1999) 



 
Examples of Participants in Civil Disputes 

Carol Stingel: woman who alleged was park raped, had a long drawn out battle, limitation 
period was over, was awarded $20k for damages for wrong committed but legal costs went 
up to $300k 

- Wanted recognition by society through judicial organs, felt worthwhile to get 
vindication 

Ellis v Pell: litigation strategy of defendant was to reject all attempts to negotiate 
resolution, dispute every fact, Ellis went through cross-examination, was it worth it 

Courts System 

In Victoria 

- Supreme Court – 2 divisions: 
o Trial Division 
o Court of Appeal 

- County Court 
- Magistrates’ Court 

Federal 

- High Court 
- Federal Court 
- Family Court 
- Federal Circuit Court  

Sources of Civil Procedure (esp. Supreme Court) 



 
(1) Inherent Jurisdiction of Supreme Court 

Origins from Judicature Act of 1874 

Power to maintaining authority and preventing abuse of process (Marriner v Smorgan) 

Example: 

- Underbelly docu-drama series prevented from airing on commercial TV (General 
Television Corp. v DPP) 

o Court has inherent jurisdiction to make orders necessary for fair trial of 
accused 

Court has power under the Rules of Supreme Court and inherently to ensure processes don’t 
become source of injustice. May do this by any interlocutory order necessary from ordering 
necessary amendments to pleading to terminating proceeding (Gunns) 

(2) Legislation 

Supreme Court Act 1986 (Vic) (SCA) 

- Amends and consolidates law of Victoria relating to procedure 
- Outlines jurisdiction and powers of Appeal, Trial and Costs court divisions 
- Grants Court powers to make/amend Rules 
- Outlines processes for commencement of group proceedings 
- Incorporates functions of other legislation  

Civil Procedure Act 2010 (Vic) (CPA) 

- Aims at improving ‘access’ to justice issues  

S 7 Overarching purpose: 

(1) The overarching purpose of this Act and the rules of court in relation to civil 
proceedings  
is to facilitate the just, efficient, timely and cost-effective resolution of the real 
issues in dispute. 

S 9 Courts required to consider various objectives for purposes of advancing “overarching 
purpose” 



- (1)(b)  The public interest in the early settlement of disputes by agreement 
- (1)(c)(d) The efficient use of judicial and administrative resources 
- (1)(e)(f) Timely determination of civil proceedings  
- (1)(g)  Dealing with the civil proceeding in a manner proportionate to the 

complexity/ importance of the issues in dispute and the amount in dispute  

Ss 17-26 “Participants” required to meet “overarching obligations” designed to advance 
overarching purpose of the Act 

- S 17 Act honestly  
- S 18 Only make claims that have a proper basis (or are not frivolous, vexatious etc.)  
- S 19 Only take steps that are reasonable believed to be necessary to the resolution 

of the dispute  
- S 20 Co-operate with other parties to the proceeding and the Court  
- S 21 Not mislead or deceive  
- S 22 Use reasonable endeavors to resolve the dispute by agreement  
- S 23 Narrow the issues in the dispute  
- S 24 Ensure costs are reasonable and proportionate 
- S 25 Minimise delay  
- S 26 – 27 Disclose existence of documents that are, or have been, in the possession, 

custody or control of a party and that are critical to the resolution of the dispute  

Ss 10-15 “Overarching obligations” apply to participants in civil proceedings 

- S 11 Not only a trial, but any appropriate dispute resolution method, interlocutory 
proceeding or appeal relating to the proceeding 

- S 10 Not only the parties to the proceedings, but any legal practitioner (or firm) or 
other representative of a party, any person providing financial assistance to the party, 
insurers of a party and to a limited extent, expert witnesses 

Failure to comply with overarching obligations (evident on balance of probabilities) exposes 
participant to potential liabilities and penalties 

- S 28, 29(1)(a)(b) Adverse costs order against the non-complying participant  
- S 29(1)(c) Compensation of any person for any financial or other loss contributed to 

by the non-compliance  
- S 29(1)(d)(e) An Order that the non-complying participant take steps (or not take 

steps) specified in the Order  
- S 29(1)(f) ‘any other Order that the Court considers to be in the interest of any 

person who has been prejudicially affected by the contravention of the overarching 
obligations“ 

Ss 28-29 Court may invoke sanctions 

- S 29(2)(a)(i) In response to an application brought by a party to the proceeding 
- S 29(2)(a)(i) In response to an application brought by a person with a sufficient 

interest in the proceeding 
- S 29(2)(b) Out of the Court‘s own motion 

(3) Supreme Court Rules (SCR) 

R 2.01 Effect of non-compliance 

(1) A failure to comply with these Rules is an irregularity and does not render a 
proceeding or any step taken or any document, judgment or order in the proceeding, 
a nullity 

(2) Subject to Rules 2.02 and 2.03, where there has been a failure to comply with these 
Rules, the Court may –  
(a) Set aside the proceeding, either wholly or in part  
(b) Set aside any step taken in the proceeding, or any document, judgment or order 

in the proceeding; 



(c) Exercise its powers under these Rules to allow amendments and to make orders 
dealing with the proceeding generally. 

S 25(1) SCA Judges and others empowered to make and amend Court Rules under Act must 
do so with view of furthering overarching purpose of CPA 

R 1.14(1)(a) SCR In exercising any power under these Rules the Court shall endeavor to 
ensure that all questions in the proceedings are effectively, completely, promptly and 
economically determined 

(4) Practice Notes (PN) 

Provides further guidance on how the Supreme Court Rules should function 

SC GEN 1 Power to issue PN derives from inherent power of Court to control its own practice 
and procedure 

Approved by Council of Judges (under SCA) and issued by Chief Justice or President (CoA 
matters) 

Covers: 

- SC GEN 4 Whether or not (and if so when) judges and council should wear wigs 
- SC GEN 5 Guidelines on technology 
- SC GEN 3 How to cite cases and authorities 
- SC GEN 2 Structure of Trial and CoA Courts and Divisions within Trial Court 

SC GEN 1 Failure to comply taken into account by Court in exercise of case management 
and costs powers  

(5) Common Law 

Judge-made law 

Case Management: 

Reflected in/facilitated by: 

- Legislation enabling power to make Court Rules with respect to case management 
(SCA) and Court Rules 

- Legislation dealing with problems of access to Civil Justice System  
- Practice Notes 

Defined: “primarily response to concerns about cost of litigation and length of time for cases 
to proceed” 

- A move to more active judicial involvement in litigation management 
- Increased awareness of potential impacts of disputes on broader admin of justice 
- More prescriptive approach to procedural timetables 
- Increasing willingness to sanction parties for procedural failings that affect 

substantive rights  

Issues: 

Case Management 

- Traditionally, efficiency (low cost, speedy resolution) considered 2nd priority to 
determination of substantive rights and justice 

- Fear that case management and interests of efficiency used to undermine justice 
offered by system: 

o Judges refuse parties opportunities to amend pleadings and raise issues 
o Strike out proceedings against party who failed to abide by set timetables 

- Substantial delays and costs incurred in adversarial advocacy proves otherwise 
- Case management is relevant, but shouldn’t prevail over injustice of shutting 

litigants from raising arguable defense (State of Queensland v JL Holdings Pty Ltd) 



ANU claim bushfires in Canberra destroyed property. Day 3 of 4-week trial, sought 
adjournment to amend Statement of Claim to introduce substantial new argument (Aon v 
ANU) 

- HCA: amendment not allowed 
- Impact of decision was change in court’s past unduly permissive attitude to late 

amendments and other ‘indulgences’ 
- Courts must consider public interest in efficient use of court resources when 

determining whether to grant indulgences 
- Parties not entitled to raise any arguable case at any stage of proceedings, subject 

only to payment of costs 
- French CJ: 

o Judge should have taken into account, whether costs ordered, there’s an 
irreparable element of unfair prejudice in unnecessarily delaying proceedings. 
Time of court is a publicly funded resource. There is a need to maintain public 
confidence in the judicial system. 

o JL Holdings can’t be taken as authority: waste of public resources and undue 
delay, with concomitant strain and uncertainty imposed on litigants, 
shouldn’t be taken into account in exercising interlocutory discretions  

- Whether a party should get leave to amend depends on rules, circumstances of case, 
factors: 

o Reason for, length of, delay in applying for amendment, including whether 
made in good faith 

o Prejudice other party suffer if amendment allowed (whether costs 
adequately compensate) 

o Point in litigation at which application made 
o Prejudice other litigants awaiting trial dates or whose dates may be affected  

Interlocutory dispute over discovery in NSW Sup Ct. Was time-consuming and costly. 
(Expense Reduction Analysis Group P/L & Ors v Armstrong Strategic Management and 
Marketing/L & Ors) 

- HCA: emphasised need for courts to take ‘more robust and proactive approach’ to 
achieve justice, unduly technical and costly disputes about non-essential issues 
avoided 

- Parties continue to have right to bring, pursue and defend proceedings but conduct 
is firmly in hands of court. Duty of parties and lawyers to assist court.  

- Court will resolve unduly technical and satellite litigation by using overriding 
objectives and like provisions 

Private international law/conflict of laws. Concerned with power to permanently stay 
proceedings as abuse of process (UBS AG v Tyne) 

- Kiefel CJ, Bell and Keane JJ: 
o Courts must protect litigants and system of justice against abuse of process. 

Will not indulge parties who engage in tactical manoeuvring impeding just, 
quick and efficient resolution of litigation 

o Any substantial delay will increase cost and decrease quality of justice  

(Gale v Superdrug Stores Plc) 

- Lord Millett: 
o East to dispense injustice quickly and cheaply, but better to do justice even 

if it takes a little longer and costs a little more 

ADR 

Reducing reliance on Courts and promoting ADR 

- Enhances efficiency of system  



- Addresses real/perceived difficulties encountered in accessing system 

Vexatious Litigants 

à Someone who persistently begins legal actions but doesn’t have sufficient grounds for 
doing so 

Former procedure: 

- S 21 SCA (repealed) AG could initiate proceedings, only in Sup Ct, seeking declaration 
that person was vexatious litigant 

Vexatious Proceedings Act 2014 (Vic) 

- 3 tiers of litigation restraint orders 
- Power to seek limited and extended litigation restraint orders in courts and tribunals 

other than Sup Ct 
- Ability for court, opposing, third parties with sufficient interest in proceeding to 

obtain limited/extended litigation restraint order against vexatious party  
- Less onerous test to demonstrate ‘vexatious’ proceeding 
- More onerous test to satisfy person subject to litigation restraint order seeking lease 

to commence/continue proceedings order prohibits from doing  

International Context 

International Covenant on Civil and Political Rights (ICCPR) 

Art 14 All persons shall be equal before the courts and tribunals. In the determination of … 
his rights and obligations in a suit at law, everyone shall be entitled to a fair and public 
hearing by a competent, independent and impartial tribunal established by law 

Human Rights 

Charter of Human Rights & Responsibilities Act 2006 

S 24 

(1) Party to a civil proceeding has the right to have the charge or proceeding decided 
by a competent, independent and impartial court or tribunal after a fair and public 
hearing 

(2) Despite subsection (1), a court or tribunal may exclude members of media 
organisations or other persons or the general public from all or part of a hearing if 
permitted to do so by a law other than this Charter 

(3) All judgments or decisions made by a court … must be made public unless the best 
interests of a child otherwise requires or a law other than this Charter otherwise 
permits 

Management of cases must adapt to ensure right to a fair hearing  

Right to a fair hearing may impact upon interlocutory decision-making which may otherwise 
derogate from the fairness of the trial 

  



ADR 

àRange of ways that people can resolve disputes without resorting solely to court and 
tribunal hearings for determination 

Factors in choosing the most appropriate form of dispute resolution: 

- Size of dispute 
- Nature of dispute 
- Nature of parties (whether they are experienced, commercially sophisticated etc) 
- Parties’ interests and goals 
- Duration of dispute 
- Status of parties’ relationship 

Moore’s Continuum 

 
Confucius: 

Going to court is a failure:  

- A failure by the parties in not having regulated their conduct between themselves 
- A failure in not being able to resolve their differences themselves and in having to 

resort to a third party to adjudicate 
- Recourse to law is something shameful 

ADR v Litigation 

Benefits of ADR Limitations of Litigation 

Creative solutions (win-win) Unpredictable, win-lose outcomes 

Control by parties Stressful  

Cheaper, faster Delay and costs 

Privacy  Publicity  

Flexibility Limited nature of remedies available 

Enforcing outcomes Process focused on legal rights (vs durable solutions) 

Communication, 
relationships 

Relationships irrevocably damaged 

Inclusion of non-parties   

 

ADR Processes 



Involves independent practitioner who assists parties to attempt to reach a resolution 

Facilitative processes à third party helps manage process   

- Examples: mediation, conciliation, facilitated negotiation 

Advisory processes à third party appraises case and makes recommendation regarding 
resolution 

- Examples: case appraisal, conciliation, neutral evaluation 

Determinative processes à third party makes binding determination on dispute 

- Examples: arbitration, expert determination, private judging 

 
(A) Mediation 

à Process where parties to a dispute, with assistance of dispute resolution practitioner, 
identify dispute issues, develop options, consider alternatives and endeavour to reach an 
agreement 

Mediator has no advisory/determinative role to context/outcome  

- Only advise or determine process 
- Impartial  
- Facilitates communication 
- Doesn’t give advice  
- Doesn’t accept face value (orange metaphor of addressing parties interests – interest 

vs position) 

Unregulated profession but there is a Mediator Standards Board which has created National 
Mediation Accreditation Standards 

- The goal of mediation process is agreed upon by participants with the assistance of 
a mediator 

- Goals may include: 
o Assisting the participants to make a wise decision 
o To clarify the terms of a workable agreement &/or future patterns of 

communication to meet the participants’ needs & interests, as well as the 
needs & interests of others who are affected by the dispute 

Mediation Litigation 



Private and confidential (conference room, 
no media/reporters) 

Courts open to the public and the press 

Facilitated negotiation Judge makes binding orders 

Rules of evidence don’t apply (holistic) Judges apply rules of evidence 

Procedure adapted to dispute/parties Rules of Court apply 

No resolution without consent Judge makes binding orders 

Don’t need cause of action as outcome is 
based on interests 

Only causes of action litigated as outcome 
is based on legal rights 

 

Litigation is about the past; mediation is about the future 

- Litigation – looking at evidence, determining liabilities, something that took place in 
the past 

- Mediation – can’t undo what’s been done, only thing to control is hwo to look forward 
and deal with problem 

When not to use Mediation 

History of fraud or dishonesty 

- No trust 
- Incidence of complying low  
- Outcome of mediation is a contract, not a judgement 

Need to set a precedent 

Significant power imbalance between parties 

If one party has no incentive to settle  

CPA s 22 requires use of reasonable endeavours to resolve a dispute by agreement between 
the persons in dispute, including, if appropriate, by ADR, unless 

(a) it is not in the interests of justice to do so; or 
(b) the dispute is of such a nature that only judicial determination is appropriate 

Mediation Model 

1. Intro – mediator welcome parties, explains process, asks commitment to engage and 
have good faith 

2. Participant comments – invites parties to tell reason why they’re here, how they end 
up in this situation, mediator listening for interest 

a. Often represented by a lawyer however parties encouraged to do opening 
statement as more authentic and reveals underlying interests  

3. Reflection and summary – reflect what mediator heard back to parties, wants 
clarification 

4. Agenda setting – talk about the process  
5. Discussion and exploration – brainstorming, what are the points to be discussed, 

whether dispute will be resolved, possible solutions  
6. Private meetings – asks parties to meet privately, to hear what’s really going, things 

that was not said in an open room 
7. Negotiation – nature of dispute, how the future looks like 
8. Agreement – written  
9. Closure – parties congratulated, although uncertain stressful future, had engaged in 

good faith to resolve, encourage commitment to agreement, no duress 

Civil Procedure Act 2010 (Vic) 

Ss16-27 overarching obligations apply to ADR  



S 66(1), (2) Court order proceeding (or part of) to ADR without consent of parties  

Court Annexed ADR 

Requiring ADR before court proceedings commences 

SCR order 50 Judges making referrals to ADR during proceedings 

Judicial mediation 

Matter referred to judicial mediation will have the following features: 

- An earlier unsuccessful private mediation 
- One or more parties with limited resources  
- A substantial risk that the costs and time of a trial will be disproportionately high 

compared to the amount in dispute or the subject matter of the dispute 
- An estimated trial length that would occupy substantial judicial and other court 

resources; &/or 
- Aspects that otherwise make it in the interests of justice that the matter be referred 

to judicial mediation 

Following cases will not be referred for judicial mediation 

- Involving the resolution of a matter of public importance which, in the public interest, 
ought to be heard in open court;  

- Where the Court is to review the exercise of a statutory power or discretion;  
- Where the commission of a crime or serious misconduct is alleged in the context of 

a civil proceeding; and  
- Where there is a litigant in person (unless that litigant has representation for the 

purposes of the mediation) 

Enforcement  

Mediation à settlement incorporated into agreement 

- Depends on terms 
- May be able to sue for breach of contract 

Arbitration à enforceable, same as judgement of court 

Litigation à enforceable court order 

Lawyers 

Professional conduct obligations 

Victorian Solicitors Conduct Rules (under LPUL) 

R 7.2 Advice about alternatives to litigation 

R 19 Frankness in court (‘court’ includes ADR) 

CPA 

Part 2.4 Sanctions for contravening  

Difficulties with Evaluation ADR 

Productivity Commission identified 3: 

1. some benefits, such as harmonious ongoing relationships, the confidentiality of 
outcomes, and the participants’ feelings of control and self-determination, are 
subjective and not easily quantified 

2. outcome of an alternative course (eg, if a matter had been determined judicially 
instead), may be uncertain, or there may be a range of alternatives 

3. ADR is conducted in private & the benefit of the outcome is subjective. In many 
cases, the quality of the ADR process and the appropriateness of the outcome are 



not transparent. It is not easy to quantify an outcome, against, for example, the 
benefit of asserting, or the cost of giving up, a legal right 

New schemes should be based on evidence, ensuring access to justice for all is increased, 
rather than allowing ADR to become ‘next best’ option for those unable to pursue legal 
rights and remedies through the court/tribunal system 

(B)Senior Executive Appraisal (SEA) 

More formal and structured exchange of information followed by negotiations 

In the US, ‘mini trial’ 

- May be misleading as it’s not an adversarial trial, no adjudication of dispute 

Provide parties with better information enabling them to engage in fuller consideration of 
issues in dispute which may lead to a rethinking of position, ultimately settlement 

Ex: senior executive would need all the info as knowledge is power 

Suited to: 

Large, complex disputes 

Corporate or government entities 

Business disputes where parties are large entities with senior executives who aren’t 
intimately involved in dispute 

- Separates people who are involved hands on vs higher up  
- Commercial outcome, wants to continue with business  
- Casts business perspective, rather than lawyers turning commercial problems into 

unmanageable legal disputes  

Theory  

Senior management should be key players in dispute resolution process to bring more 
objective and commercial approach to resolution 

Process 

1. Appointment of Panel à Panel costs of: 
a. Nominated senior executive of one party 
b. Nominated senior executive of another party 

i. Must have authority 
ii. No previous involvement in matters relating to dispute ensuring fresh 

perspective allowing them to view it as a business problem in need of 
commercial resolution rather than legal problem 

c. Independent 3rd party who’s jointly appointed by parties to act as chair  
i. Oversees process 
ii. Should have knowledge of applicable law, skilled in conducting 

negotiations 
2. Preparation à  

a. Parties agree on protocols governing conduct of SEA: 
i. Process for selecting 3rd party neutral, their role, responsibilities and 

remuneration 
ii. Time allocated for completing various stages 
iii. Confidentiality and without prejudice 
iv. Staying of any pending litigation 
v. When and how SEA terminated 
vi. Conduct of negotiations 

b. Parties provide each other, and panel, with key documents including: 
i. Position papers 
ii. Introductory statements 



iii. Summaries of witnesses’ testimony 
iv. Supporting documents  

3. Presentation by parties à each party makes presentation in regard to position, Panel 
asks questions to probe strengths/weaknesses of each case 

a. Brief and focus on crux of issues 
i. Senior executives likely busy, will not look favourably on time wasted 

on matters tangential  
b. Time allocated for presentation vary from 2-30 days, depending on 

complexity 
c. Can be done through lawyers or witnesses 
d. Rules of evidence don’t apply  
e. Relatively informal, non-adversarial 
f. At conclusion, hearing adjourned 

4. Negotiation by Panel à Senior executives engage in informed negotiations, Third 
Party neutral acts as mediator/facilitator and may offer opinions about likely 
outcomes if proceeds to trial  

a. Panel members meet privately, away from influence of parties’ and lawyers 
b. Senior executives can fully appreciate risks organisation would face if no 

settlement is reached 
c. If settlement achieved, terms recorded in formal, enforceable agreement  

Cooling-Off Period 

In US, à period of several weeks following unsuccessful SEA before party permitted to 
commence litigation/arbitration 

Allows parties to reflect on dispute and negotiations, assess whether pursuing 
litigation/arbitration is the only/best option  

BATNA à best alternative to negotiative agreement  

Advantages 

Returns dispute to business people  

- Takes it out of lawyers’ hands  
- Brings in senior executives from each of the parties who draw on their commercial 

knowledge, risk assessment and negotiation skills to resolve dispute 

Senior executives gain greater insights, gets prediction of outcome if case proceeds to trial  

Parties reach resolution while maintaining constructive commercial relationship as not 
engaged in adversarial combat 

Develop innovate business solutions, rather than just legal remedies 

Disadvantages 

Expensive as time and costs involved is greater 

Considerable time investment by senior executives (arguably worthwhile) 

Limited number of disputes for which SEA is suitable  

Roles of Lawyers 

Influence of lawyers reduced, role of senior management increased 

Lawyers excluded from negotiation process, treating disputes as business problem  

- But can help prepare presentation 
- Add value to clients’ businesses by advising clients about SEA 
- Drafting clauses in contracts as condition precedent to commencing 

litigation/arbitration 

**When is a third-party opinion appropriate? 



Where compromise/negotiations difficult in absence of assessment by authoritative third 
party 

Where there’s narrow question of fact/law, useful to have an independent technical/legal 
expert 

Authoritative opinion: 

- Likely lead to resolution if expert’s opinion regarded as prediction of result that 
binding procedure would generate 

- Provide reality check, providing opportunity to see their case in a different 
perspective 

(C) Expert Determination (ED) 

Flexible process, not regulated by statute 

More inquisitorial  

Relying on expert to provide opinion based on knowledge/experience rather than exclusively 
on evidence presented by parties 

- Facts and arguments given to expert to consider  

Useful where: 

- Dispute involves single discrete issue 
- Resolution likely to enable parties to achieve overall settlement of dispute 

Parties decide process 

- Whether there will be a hearing involving calling of witnesses 
- Conducted on papers or orally  

Rules of evidence don’t apply as not a judicial/quasi-judicial process 

Conduct 

Dispute resolution clause in contract specifies rules by which ED will be conducted 

- Expert Determination Rules of the Institute of Arbitrators & Mediators Australia 
(www.iama.org.au/resources/expert-determination-rules) 

Parties agree on who will be the expert, if can’t agree expert is nominated by a body (IAMA) 

Parties and expert sign confidentiality agreement 

- If non-binding ED agree process is ‘without prejudice’ 

Preliminary Conference (PC) 

Expert convenes PC with parties – in person, teleconference 

Purpose: 

- Discuss and agree on issues in dispute 
- Formulate procedure by which issues can be clarified and agreed 
- Plan and agree how process proceed  

o Timetable for provisions of submissions, documents, evidentiary material 
(Directions) 

Sample Procedures 

- Claimant serves claim, written submissions and supporting documents on expert and 
other party within 14 days 

- Within 14 days, respondent serves its defence (and any counterclaim), submissions 
and supporting documents on expert and other party 


