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Property Law exam notes  

 

Ordinary claim skeleton  

 

To weave in authority (case and legislation):  

 ___ is authority for the proposition that___. In these circumstances therefore _____. 

 ____ is authority that there is justification for a _____.  

 - ‘the application of s__ will result in____’ 

When using case law, consider: 

 Does the case apply? Are the facts sufficiently similar or can it be distinguished? 

 What is the ratio of the case? Is it binding precedent or just persuasive? 

 Why is the current scenario similar to justify applying the case? 

 

1. Identify the parties and the disputes that may arise. 
2. State: ‘____ (‘A’) may have a case against ____ (‘B’) for his/her [state which action].  
3. Identify each proprietary interest or estate that each party will be claiming: Numerus Clausus 

a. Fee Simple: Granted to a person and their heirs for their lifetime.  
i. Note words of limitation in notes below.  

ii. Is this gained through Adverse Possession: peaceful and open possession: 
1. Requires actual control and the mental element, and for 15 years in 

SA and 60 years at common law. See notes for law re Torrens 

System. 
b. Life Estate: A grant of estate for a person’s life (pur sa vie). OR, if the receiver then 

grants the land to a third person, when the second person dies, the land will still 

return to the first grantor (pur autre vie).  
i. Note words of limitation in notes below.  

ii. Note doctrine of Waste in notes below on how the land may be used!  
c. Fee Tail: Granted to a person and the heirs of their body, still possible in SA, 

i. Note words of limitation in notes below.  
d. Leasehold Estate:  

i. Must have the following criteria, otherwise have a license: 
1. Parties – consider case analogies and apply to facts 
2. Premises – consider case analogies and apply to facts 
3. Exclusive possession – consider case analogies and apply to facts 
4. Term – consider case analogies and apply to facts 
5. Rent?  – consider case analogies and apply to facts 

ii. Also note rights and duties under residential leases – see below.  
iii. Covenants must ‘touch and concern’ the land: Gumland below. 
iv. Is one party bringing an action under a sub-lease? Below! 
v. NOTE: rights of forfeiture for a breach and rights of re-entry. 

e. Easement:  
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i. Consider elements from Ellenborough, endorsed in Pentilla and Westfield. If 

any unfulfilled, it is a license. 
1. Must have a dominant and servient tenement 
2. Easement must benefit the dominant tenement i.e. touch and 

concern the land 
3. Must have separate ownership of the tenements 
4. Easement must be capable of forming the subject-matter if a grant.  

ii. Consider how created:  
1. Via Statute?  
2. Express grant or reservation 
3. Implied: If exceptions to the general rule of: easement of necessity 

or if intended by parties.  
4. Quasi easement – Wheeldon v Burrows criteria below.  
5. General words in the conveyance per LPA s 36. THIS WILL TURN AN 

EQUITABLE EASEMENT INTO A LEGAL EASEMENT due to operation 

of the Statute.  
6. Prescription: 20 years of usage 

iii. Cast an analogy or have a case illustration of the easement. 
f. Profit a prendre: A license coupled with a proprietary interest to access someone’s 

land and take natural produce.  
g. Mortgage: Must have a security relationship (language of RPA s 128). 

i. Also, must have per Campbell v Holyland or Gurfinkel v Bentley, an intention 

of the parties to create the mortgage.  
1. If above aren’t met, and it isn’t legal or equitable, then it is merely 

an unsecured loan! – cast analogies wherever possible!!  
2. Also consider special priority rules for mortgages below. 

All other dealings of land, even if by a deed, do not constitute property rights at law and 

create merely personal rights – Thomas v Sorrell. So, is it a license: 
h. Bare (oral) license: This is a permission or promise in regard to land unsupported by 

consideration (R v Toohey). It is revokable by the issuer at will, and not enforceable. 

When the bare licence is revoked, the licensee becomes a trespasser and they can 

be removed from the land using reasonable force: McPhail v Persons, Names 

Unknown. 
i. Contractual license: A permission or promise in regard to land that is supported by 

consideration. The rules are set out by the HC in Cowell v Rosehill Racecourse:  
i. It is revokable by will of the landholder at any time. The remedy sought must 

be under damages for breach of contract, not property law.  
ii. This will not bind a third party (Forbes v New South Wales Trotting Club 

(1979) 25 ALR 1.) 
iii. See in notes analogous cases of Cowell and Heidke. 

j.  NOTE: There’s no property right over a [insert spectacle] and therefore [person] 

cannot rely on the courts for a solution: Victoria Park. – See notes below for other 

things that can’t be property rights: Like words etc.  
4. If relevant, how is this interest owned?  - Also consider how it was created and the 

presumptions at law and equity – see notes below.  



3 | P a g e  
 

a. Solely by one party – if so, move on, this isn’t an issue.  
b. Joint tenancy – Note effect of survivorship 

i. Must have four unities and Just Accrescendi 
c. Tenancy in common – only need unity of possession. 

5. Are these interests legal (registered) or equitable?  
a. If legal: MUST BE REGISTERED via undergoing the two-stage process of registration. 

i. If a lease, also note if residential or commercial. Must be registered if above 

one year – ss 116, 69H or 119. 
b. If equitable: s 249 RPA states that equity is not abolished by the Torrens System. 

Can arise due to: 
i. The miscreation of a legal right, so that the equitable right will mirror the 

legal one! See Walsh v Lonsdale, part performance and estoppel below. 
1. If a conflict occurs, equity must prevail as conscience and justice 

must prevail: Walsh v Lonsdale page 14. 
2. NOTE: Always do Part performance before estoppel as it has the 

specific remedy of specific performance! Whereas in estoppel, the 

remedy is up to the discretion of the court.  
ii. The creation of Trusts in land: express, resulting or constructive. 

iii. The doctrine of conversion (a contract is signed within 30 days; pending 

settlement, the purchaser obtains an equitable interest) 

iv. Fraud (i.e. designed cheating or unconscionable behaviour) which excludes 

someone’s legal right.  

v. Note other special ways an equitable mortgage can be created!  

NOTE: after establish a trust, part performance or estoppel, go to Torrens system 

exception to indefeasibility as these could be the in personal exception. 

6. If legal (i.e. registered): Then per Fraser v Walker, endorsed by Breskvar v Wall, 

indefeasibility is immediate subject to any encumbrances on the title and the exceptions. 

Are they a volunteer? – if so, see exception to indefeasibility notes.  
a. If equitable: Protect against inconsistent interests with a caveat (s 191 RPA). The 

Torrens System does not abolish equity per s 249 RPA. 
7. Ask, who is the first person to hold the interest, who was the second person?  
8. Priority dispute between the two parties – which interest will prevail?  

a. Legal (registered) v Legal (registered): Per s 56(1) first in time has priority. 
b. Equitable (unregistered) v legal (registered) – Equitable interest holder will argue 

exception to indefeasibility: 
i. Actual or equitable fraud under s 69(a) – still applies if through an agent – 

see notes. CAST ANALOGIES WITH CASES! 
ii. Title gained by forgery, insufficient power of attorney or disability (Amadio) - 

RPA s 69(b) 
iii. Equitable easements s 69(d) and s 249. 
iv. Unregistered lease, for under 12 months, which takes effect through 

possession: s 69(h). 
v. In personam: 

1. Recognised cause of action under s 249 and 71(e) or s 71(d). 
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2. Unconscionable for indefeasibility to be asserted.  
vi. Overriding legislation: RPA is only a SA Statute!  

c. Equitable (unregistered) v Equitable (unregistered):  
i. Per Rice v Rice/Breskvar: All being equal, first in time has priority. – so weigh 

up considerations and determine if equal! 
1. Did one party arm the other party, allowing them to create the 

equitable interest? If yes, first may be postponed. – See below. 
2. Did one party fail to protect their interest with a caveat or acquiring 

CT? If yes, first may be postponed. – See below. 
3. Did the latter equitable interest have notice of the prior interest? If 

yes, second may be postponed. – See below. 
d. License v legal/equitable: License will lose!  

9. Is one of the people a third party purchaser?  
a. If so, are they a Bona fide purchaser for value? Is there a proviso that they can use 

as a defence from 69(a), 69(b), 69(c), 71(f) or 249(2)?  
10. Remaining concerns: 

a.  Possession: Do they have 
i. Factual control 

ii. Mental element 
iii. Or, did they find a lost item?  
iv. If a dispute regarding possession, note who had the first (and better) 

possessory title.  
b.  Fixtures and fittings – Cast case analogies from below in notes. 

i. Consider the presumption of fixture if item is affixed, or presumption of 

fitting if item is freestanding. Accordingly, attempt to rebut presumptions 

with: 
1. The degree of annexation test 
2. The object of annexation test 

ii. Note the tenant’s rights to remove fixtures at end of leasehold agreement in 

notes. 
11. Remedies – Damages or enforcement of interest through specific performance? – consider 

Jaggard v Sawyer 
a. Or compensation under the Torrens Statute. 
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Property Rights – miscellaneous information: 
The liberal triad:  

a. Use: The ability to use the particular ‘thing’. 

b. Exclusivity: The ability to exclude others from using/taking the particular ‘thing’ 

c. Disposition: The ability to dispose of the thing as you chose.  

These give property owners a choice!! 

1. Characteristics of property rights: apply to essential characteristics:  

 Assignable (the right must be to be transferred from one person to another) 

 Able to be enforced against other members of society and not just against specific persons 

o These rights in rem depend on the continued existence of the thing 

 Possession – Must be capable of being possessed - Relating to things which are separate and 

apart from ourselves.  

1b. consider: other characteristics, which the property may (or may not) exhibit: (liberal triad) 

 Alienability (Disposition) – can be sold or given away – Discuss with cases/facts 

 Excludability – the holder can exclude others from making use of the thing – Discuss with 

cases/facts 

 Value – usually some market value – Discuss with cases/facts 

Davis v Commonwealth 
 
(exclusivity) 

Davis sued the Commonwealth 
for a declaration that sections 
of the Bicentennial Act was 
beyond their legislative 
authority. Davis argued the 
Commonwealth were trying to 
attain property rights over 
words and phrases (by 
excluding others from using 
them). 

The High Court agreed with 
Davis. The Commonwealth 
could not have property rights 
over words, as this would 
require extraordinary power to 
enforce.  
But, they could have property 
rights over the designed 
symbols. 
  

Victoria Park Racing v Taylor 
 
For Exam: …there’s no property 
in the [insert spectacle] and 
therefore [name] cannot rely on 
the courts for a solution 
(Victoria Park Racing v Taylor). 
 
Excludability/Alienability 
 

Taylor built a tower on his land 
so he could look onto Victoria 
Racing Park to broadcast 
commentary of the race.  
The park argued this was a 
nuisance (as they lost profits) 
and that they had a property 
right over the races (and so 
could exclude Taylor).  

The High Court held it was not a 
nuisance, and that you could 
not have a property right in a 
spectacle.  
 

Kent v Johnson: 
 
Excludability/Value/Alienability 

Kent sought an injunction 
against Johnson for building a 
tower on the top of Black 
Mountain in Canberra. He 
argued the tower would impact 
his natural view.  

It is prima facie lawful to erect 
what one wishes on one’s land, 
and interference with a view is 
not sufficient for an injunction.  
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Stow v Mineral Holdings:  
 
Excludability/Value/Alienability 

NGO’s sought an injunction 
against mining in Tasmania. 
Their only interest was 
walking/hiking.  

The Court held per the 
Tasmanian Mining Act 
recreational interests were 
insufficient for an injunction. A 
proprietary interest was 
required.  

R v McKay 
 
Importance of property rights, 
apply if analogous?  

McKay was charged with 
murdering Wicks. Wicks was 
found guilty of manslaughter.  
 
McKay ran a poultry farm which 
was regularly robbed. The 
police had done little to stop 
the thefts. McKay caught and 
shot Wicks during an 
attempted theft.  

The SC of Victoria held that the 
conviction would stand, but 
Smith J (in dissent) 
demonstrated the importance 
of ownership of private 
property. The judiciary is 
prepared, in exceptional 
circumstances, to recognise a 
person can protect their own 
property.  

 

Licences:  

Cowell v Rosehill Racecourse 
 
CONTRAST WITH HEIDKE!  

Cowell paid to enter Rosehill 
Racecourse, but was later 
ejected. He sued for damages 
for assault.  

The Court held Cowell was on 
the racecourse pursuant to a 
contractual licence, and this 
had been revoked validly, so he 
could only receive the 
admittance fee as damages.  
BUT, if it had been a breach of a 
proprietary right, the damages 
recoverable would have been 
far greater, as the right would 
be irrevocable.  

Heidke v Sydney City Council 
 
CONTRAST WITH COWELL! 

Hire of Council Grounds was 
cancelled after Heidke hired the 
grounds.  

The court distinguished Cowell, 
and held this was a licence  
coupled with an interest, and 
accordingly it was irrevocable. 
An injunction was granted 
aiding the plaintiff use of the 
oval as damages were 
inadequate.  

Forbes v New South Wales 
Trotting Club 

 Orbiter comments 

 

• Exam answer for Heidke AND/OR COWELL: It appears from the facts that (Sam) has only a 

licence to be on the property because there is nothing to suggest otherwise. Once his licence 

was terminated he became a trespasser. He can make a claim against (whomever), but he 

will be limited to damages (Cowell). 

• It appears from the facts that (Chris) has a proprietary right coupled with a licence because 

[insert facts].  Accordingly, he will likely be able to get an injunction from the Court 

preventing (whomever) from stopping Chris from [insert activity] (Heidke). 
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4. Remedy:  

Jaggard v Sawyer Jaggard sued Sawyer for an 
injunction for a continual 
breach of a proprietary right. 
Sawyer would need to use 
Jaggard’s driveway to access 
their property. Jaggard argued 
that an award of damages 
would be licensing a continued 
invasion of proprietary rights.  
 
The plaintiff’s injury was small, 
and capable of quantification in 
money. Damages were 
adequate and it would have 
been oppressive to grant an 
injunction.  

The court held that normally an 
injunction would be awarded 
for a breach. But, due to the 
unusual circumstances, the 
court awarded damages.  
 
It shows that injunctions are 
discretionary and that judges 
can resolve matters as they 
deem appropriate.  
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Possession 

1. Apply elements: Possession arises as soon as these two elements exist simultaneously! 

1. Factual control: Taking custody of the ‘thing’. 

a. Could establish constructive possession if the control is sufficient to exclude others 

or,  

i. For land, the occupier must have taken sufficient steps to use or otherwise 

limit access to the land: could mean being present on it, working on it, or 

fences, or doors, windows, gates, making use of the space with grass etc!  

1. In Riley v Penttila: a fence around their tennis court (which was on 

public land) did not amount to control as it was intended to keep 

tennis balls in, not people out. 

b. The control is the kind of dominion that is possible from a practical point of view. 

Per Tubantia: Physical control amounts to ‘the use and occupation of which the 

subject matter is practically capable’.  

2. Mental element (Animus Possidendi): Intent to treat the ‘thing’ as your own! (Have a high 
degree of objective awareness of the object?) 

a. Could establish constructive possession if the intention to possess is a complete 

subjective knowledge and an absolute resolve to exert exclusive control: Parker.  

i. E.g. taking briefcase although not knowing what is inside is sufficient 

ii. E.g. although unaware someone has left something on you land, you may 

still be found to have mental intention if you exercise sufficient control over 

land - Flack 

b. Per Hannah v Peel, Birkett J at 520, a man is entitled to everything attached or 

in/under his land. But, not unattached things if he does not exert control over them.  

c. This is a subjective test about what the person actually thought! – Hannah/Parker 

 

Young v Hichens 
 
Note: can only have a qualified 
possessory right for animals as 
they really can’t be controlled 
whilst alive.  

Young was a commercial 
fisherman who spread his net 
in open water. When the net 
was almost closed, Hichens 
went through the gap, spread 
his net and caught the trapped 
fish. Young argued he had a 
possessory right to the fish. 

Young was still in the process of 
gaining possession, but had 
not, in fact, yet obtained 
possession. Until the nets had 
closed, the plaintiff did not 
control the fish. Actual control 
is needed in the circumstance.  

Pearson v Pose 
 
Another animal case to be 
contrasted with Young. 

Hunting a fox. Dispute over 
who got to keep it.  

Court held you can have 
sufficient control over wild 
animals that you are hunting if 
it is mortally wounded, or if you 
remain on its trail.  

The Tubantia 
 
Contrast with Young as  here 
partial control was sufficient. 
Plaintiff will argue that the 
chattel is similar to this case 

The plaintiff was salvaging a 
sunken German warship.  
Divers had accessed the hold, 
exposed the wreck, removed 
obstructions and brought up 
parts of the structure. A buoy 

The plaintiffs had successful 
established possession. Control 
was sufficient to exclude others 
from interfering without the 
use of unlawful force.  
Given the nature of the item, 
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and so should invoke the same 
reasoning.  

had been placed to mark the 
ships position.  
The defendants attempted to 
also salvage the wreck. 

the difficulty involved in 
extracting them and the 
unwieldy status of the wreck, 
the short periods of actual dive 
operations was not a crucial 
factor.  
Public policy was also relevant 
as the law should encourage 
this type of ‘bold and costly 
work’ which was of ‘great 
public importance’. 

Bremner v Bleakley 
 
Canadian Case! 

Sand was blown from the 
respondent’s land to the 
appellants. The appellant was 
able to capture the sand and 
sell it. 

The Supreme Court held they 
could not grant an injunction 
stopping this as sand is not a 
chattel. Bleakley did not 
manifest an intention of 
controlling the sand! Further, 
the appellant did not actually 
interfere with the respondent’s 
land. He simply took advantage 
of ‘natural advantages’ 
belonging to his land.  

 

2. Consider if possession through consent:  

 Most property possessed is obtained with the consent of someone else who possessed it. 

The transfer of possession of chattels is delivery. 

 A temporary transfer of possession is called bailment.  

3. Consider if possession without consent:  

 Could take possession of a thing that have never been possessed before (find something un-

owned, or create a new thing).  

 Could find something which someone has lost (below) 

 Could take something from another person without their consent, this could be conversion 

or theft.  

3b. Consider (if relevant) Nemo Dat: Can’t give better title that what you have got! Could be 

relevant if item is stolen or bailed out.  

3c. Consider if finder: Per Hannah: The general principle is that the first finder of a thing had a 

good title to it, against all but the true owner, even though the thing is found on the property of 

another.  

 Per Parker, an occupier might succeed where a chattel is discovered in an area which there 

is a ‘manifest intention’ to exercise control over the chattels that might be found there.  

But, the exception to this from Hannah is:  
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1. If the person on whose property the thing is found owns the ‘thing’ itself.  

Donaldson L.J at page 1017 in Parker sets out the obligations of finders (expanded on from Hannah):  

1. A finder of a chattel acquires no rights unless (a) it has been abandoned or lost, and (b) he 

takes it into his care and control 

2. The finder acquires very limited rights if he uses dishonest intent or trespasses to find 

chattel 

3. A finder acquires a right to keep a chattel against all but the true owner, or one who can 

assert a prior (superior) right.  

4. Any servant, or agent, who finds a chattel in the course of his employment, finds it for his 

employer. E.g. Hoare or Willey 

5. A finder must take all reasonable precautions to reunite the true owner with the chattel.  

Donaldson L.J at page 1017-1018 in Parker sets out the obligations of occupiers:  

1. An occupier has superior title of chattels are in or attached to land 

2. An occupier has superior rights over chattels on their land if they manifest an intention 

(prior to the finding) to exercise control over the building and the things which may be upon 

it. 

3. A occupier who manifests an intention to control must take all reasonable action to reunite 

the true owner with their chattel.  

4. A ship, car, caravan or air-plane will be treated as a building for these rules.  

3d. create an analogy with below cases: 

Parker v British Airways Board 
 
Distinguish from Flack as didn’t 
have same control!  
 

The plaintiff sued the 
defendant for the proceeds 
from the sale of a gold bracelet 
found by the plaintiff in the 
exclusive lounge of an Airport.  

The court held that on the 
facts, the Board lacked the 
necessary manifest intention to 
control the lounge area, which 
was a place of regular public 
access and did no searches or 
had no signs.  

Hannah v Peel The defendant owned a house 
which housed British soldiers 
during the war. The plaintiff 
found a brooch within the 
house, and gave it to the police. 
The true owner was never 
found so he was able to keep it. 

The plaintiff did not have a 
superior possessory title; The 
finder of lost property has 
superior title against the owner 
of the land on which it was 
found. 

Bridges v Hawkesworth The plaintiff found money in 
Hawkesworth’s shop and left it 
with him in case the true owner 
returned. After three years 
Bridges sued for its return. 

The court found that the finder 
of lost property has superior 
title to all but the true owner. 
 
Hawkesworth did not exert 
enough control over public area 
of shop! Anyone had access!  

Willey v Synan 
 
Contrast with Hoare. 

The plaintiff was a sailor who 
found money on a ship while 
travelling from NZ to Aus.  

The High Court held that if an 
employee finds goods in the 
course of their employment, 


