
Dispute Resolution and Ethics Exam Notes 

Ordinary answer skeleton 

 

To weave in authority (case and legislation):  

 ___ is authority for the proposition that___. In these circumstances therefore _____. 

 ____ is authority that there is justification for a _____.  

 - ‘the application of s__ will result in____’ 

When using case law, consider: 

 Does the case apply? Are the facts sufficiently similar or can it be distinguished? 

 What is the ratio of the case? Is it binding precedent or just persuasive? 

 Why is the current scenario similar to justify applying the case? 

If missing facts, ensure to state that! State what facts would be required for a more robust analysis.  

1. Cause of action  

a. Identify legal elements and how they may be applied.  

2. identify material facts 

a. What facts are relevant to establishing the elements  

b. Identify the relevant parties to the action  

i. Is there a question about their legal identity? If so, consider pre-action 

disclosure.  

3. Identify the evidence that you can use to prove facts  

a. Both that already available and any that could be gathered – relevant to disclosure.  

i. Consider witness testimony, documentary evidence and real evidence 

(photos/items) 

4. Identify when the cause of action arose  

a. Ascertain whether they are time (statute) barred.   

i. If extension of time is necessary, identify material fact or contributory 

conduct and interests of justice factors 

5. Consider jurisdiction 

a. What is the subject matter of the cause of action 

b. What courts are competent to hear that subject matter (look at Court source of 

jurisdiction whether that is statute that created the court, Constitution, or inherent 

or accrued jurisdiction).  

c. Is there a court you should commence in because it provides an advantage (i.e. is 

there a costs penalty or a remedy that a superior court can grant that a lower court 

can't grant?  

6. Any pre-action necessary steps to commence proceedings? 

a. i.e. is there a requirement to make an out of court offer before you can commence 

proceedings (depends on the Court rules)  

b. Have these been substantially complied with?  



i. Have the pleadings been undertaken correctly? – see interlocutory steps 

below. 

7. Any third party proceedings? 

a. Should the defendant join anyone or issue a third party notice? 

b. If so, what sort of proceedings, counter claim, third party notice,  

c. Bring it now, bring a separate proceeding later?  

8. Can the defendant plead an estoppel as a defence because the matter has been dealt with 

by a prior court?  

a. If so what type, res judicata, issue estoppel, Anshun estoppel? 

9. Interlocutory steps  

a. Strike out of any pleadings  

i. Amend pleadings 

b. Summary dismissal of any pleadings?  

c. Further details from the other side - in form of further and better particulars 

d. Disclosure of documents  

i. What has to be disclosed,  

ii. What does the other side have to disclose.  

iii. Should you apply for further disclosure.   

e. Are there any privilege issues - what is privileged 

i. Are there any issues of WAIVER of privilege? 

1. Can it be recovered?  

f. Obtaining expert reports 

g. Other compulsory access to information 

i. EVIDENCE – search orders, testing, investigation, Anton Pillar, protection, 

Mareva,  injunctions etc. 

10. Is ADR a good option.  

a. Consider at this point, and throughout, particularly pre issuing proceedings and just 

after pleadings and again just after disclosure.  

b. What sort of ADR would work here?  

c. What are the parties interests that are not legal which might be satisfied by ADR - eg 

ongoing relationship, non-monetary interests the Court won't protect.  

d. Any ADR Clause - if so when is an ADR clause binding?  

11. Assume the matter proceeded to trial, any issue about costs following trial depending on 

success.  I.e. which party won which points etc.  

12. NOTE:  

a. At EACH STAGE, consider ethical questions 

  



Alternative Dispute Resolution  

1. Note the obligations on a solicitor to consider ADR.  

1. Australian Solicitors Conduct Rules 7.2 AND r 12.2 SA Rules of Professional Conduct & 

Practice: 

a. There is an ethical duty to inform clients of reasonably available alternatives to 

litigation 

a. The only time the practitioner is freed from this obligation is where “the practitioner 
believes on reasonable grounds that the client already has an understanding of 

those alternatives as to permit the client to make decisions about the client’s best 
interests in relation to the litigation’: ACSR 7.2 AND r 12.2 SA Rules of Professional 

Conduct & Practice 

2. As a matter of public policy, it is in the public interest to resolve the dispute through 

settlement 

2. Consider the advantages of ADR and the potential avenues.  

2. Advantages of ADR 

a. Inexpensive compared to litigation 

b. Sense of ownership and involvement in the process 

c. Sense of relevance and fairness 

d. Less formal 

e. No need to frame the dispute into a legal cause of action 

f. Statistically higher rates of resolution and satisfaction 

g. Avoids using court time and resources 

h. Remains confidential 

3. Consider the following matters 

a. Is $$$ the only objective? 

b. Future needs 

c. Vindication/apology 

d. Preserve relationship? 

3. Four potential ADR avenues:  

a. Unassisted negotiation 

i. Conducted in private, voluntary participation, outcome can be confidential, 

parties control the proceedings and the outcome can be made binding if put 

into a contract.  

ii. Effective where the parties have an incentive (time/money) to negotiate and 

have some degree of trust. BUT, ineffective where intense emotions, poor 

communication, or the parties have irreconcilable interests.  

b. Assisted negotiation (mediation or conciliation)  

i. Parties can choose the third party to assist the negotiations, conducted in 

private, participation is voluntary, outcome is confidential, parties control 

the content and outcome, and outcome can be binding (if registered with 

the Court or put into a contract).  



ii. Effective where the parties have a history of cooperation, low hostility, have 

an incentive to negotiate and want a continuing relationship. BUT, 

ineffective where high-hostility, little trust, or power disparities.  

c. Arbitration 

i. Third party generally selected by the parties, conducted in private with 

confidential outcome, right to participate is limited by agreement to 

arbitrate, parties have some control over process but no control over the 

outcome. The outcome is binding.  

ii. Effective where the dispute is technical, an immediate resolution is required, 

there is a need to shift responsibility for the resolution on a third party. BUT, 

ineffective where there are multiple parties, the dispute has a high 

emotional context, there is a desire to continue the relationships and it 

involves complex questions of law.  

d. Litigation 

i. Third party selected by the State. It is conducted in public, the outcomes are 

not confidential. Parties have no control over the process or outcome and 

little over the content. Outcome is binding and enforceable.  

3. Consider how the parties can undertake ADR 

1. Personal arrangement  

a. Agree to try ADR and just do it.  

b. Write agreement in a contract.  

2. Dispute resolution clauses 

a. There is no legislative basis for enforcing ADR clauses but the Supreme Court has an 

inherent power to order a stay of proceedings with the effect of indirectly enforcing 

such a clause, (SCR 192) which will be exercised if the agreement requires 

participation in ADR ‘by conduct sufficiently certain for legal recognition of the 

agreement’.  
b. BUT, four problems have been found by Courts in enforcing dispute resolution 

clauses in contracts:  

i. The clause must not oust the jurisdiction of the court,  

1. Scott v Avery (1856) 10 ER 1211: such clauses can only be a 

condition precedent to commencing proceedings in the courts and 

not a substitute for it.  

ii. The clauses must not lack certainty (consistent with contractual principles),  

1. The clause will be void for uncertainty if the parties cannot attribute 

to the words used a precise and clear meaning so that the rights and 

liabilities of the parties are clearly stated.  

2. Elizabeth Bay Developments Pty Ltd v Boral Building Services Pty Ltd 

(1995) 36 NSWLR 709, 714-716: An agreement to mediate whereby 

parties merely agree to sign a mediation appointment agreement 

the terms of which have not been agreed upon as between the 

parties is not sufficiently certain to be given effect.  

3. Aiton Australia Pty Ltd v Transfield Pty Ltd (1999) 153 FLR 236, 250-

253: As a minimum requirement of an enforceable mediation 



clause, the administrative processes for selecting the person to 

conduct any dispute resolution process, and to determine his or her 

remuneration, should be provided in the dispute resolution clause.  

4. BUT, a single judge of the Victorian Supreme Court held, in 

Computershare Ltd v Perpetual Registrars Limited (No 2) [2000] VSC 

233, that ‘in essence, the parties are required to establish a protocol 
or framework within which the matters between them are to be 

negotiated.’  
a. Hence, dispute resolution clauses could be an exception to 

the uncertainty rule, on the basis that the very essence of 

such clauses is the lack of certainty as to process and 

procedure.  

iii. If the clause refers to ‘good faith negotiation’, it may be permissible, and 

1. Elizabeth Bay: parties to a contract could not commit themselves to 

attempting in good faith to negotiate towards achieving settlement 

of a dispute as they could be committing themselves to conduct of 

unacceptable uncertainty.  

2. Transfield: ‘Good faith does not require a part to make concession 

upon concession. Clearly good faith negotiation is not the equivalent 

of agreement, is not a synonym for settlement.’ At [156], Einstein J 

listed the core elements of Good Faith clauses:  

a. To undertake to subject oneself to the process of 

negotiation or mediation,  

b. To have an open mind in relation to a willingness to consider 

such options for the resolution of the dispute as suggested 

by the opposing party or mediator,  

c. To have an open mind in relation to a willingness to give 

consideration to purring forward options for the resolution 

of the dispute,  

d. It DOES NOT require the party to:  

i. Act on behalf of, or in the interest of, the other 

party,  

ii. Act otherwise than by having regard to self-interest.  

iv. A remedy for a breach is hard to ascertain. 

3. Court ordered mediation 

a. Court power to refer matter for mediation/conciliation with/without parties’ 
consent (SCR 65) 

b. Courts accept that a skilled mediator can make a big difference even when parties 

are not willing to negotiate (Hopcroft v Olson) 

c. Relevant factors (Halsey v Milton Keynes General NHS Trust) 

i. Nature of dispute (serious issues need formal hearing) 

ii. Other attempts at settlement 

1. Failure of previous attempts may justify a refusal to mediate 

iii. Relative costs of mediation 



1. If it will exhaust one party’s resources, it may deny them court 
access 

iv. Delay  

1. Refusal to mediate can be justified if close to trial/substantial costs 

incurred 

v. Prospect of success (mediation v litigation) 

d. Good faith 

i. No formal requirement to take part in court-ordered mediation in good faith 

but an adverse costs order against an uncooperative party can have similar 

effect (Capolingua v Phyllum) 

ii. Court can stay proceedings where party is reluctant/obstructive 

(Baulderstone; SCR 192) 

iii. ASIC v Rich:  

1. Don’t want to suggest ADR as a sign of weakness but content to take 
part if directed by a judge 

2. Enter in good faith and create a climate for constructive negotiation 

4. Court-ordered Arbitration 

o Commercial Arbitration Act 2011 (SA) 

 Court may refer proceedings to an arbitrator (SCR 221) 

 Court or parties may appoint the arbitrator 

 Court may appoint arbitrator without the consent of the parties (SCR 221(2)) 

i. Awards are final and binding and the arbitrator’s award may be registered in 
the court and enforced as a judgment of the court (SCR 222(4)) 

4. Note how ADR can be enforced.  

1. Private agreement 

a. Contract and enforce as such (e.g. if there is a breach of contract, deal with in the 

normal way) 

b. Generally not recommended if there are proceedings on foot, as may incur 

unnecessary cost in the future when trying to enforce 

2. **ADR during litigation or from court-ordered 

a. Can be made into the judgment (SCR 222) 

b. If entered as judgment, can seek enforcement of an award/agreement via court 

processes 

  



Pre-Action Procedures Overview  

 Pre-Trial Offers  

1. According to rule 33(2) of the Supreme Court Civil Rules 2006 (SA) (‘SCR’) 21 days before an 
action for a monetary claim, other than a claim for personal injury  

(which is 90 days), the Plaintiff must give to the Defendant or its insurer written notice of the 

claim including an offer of settlement and copies of the expert reports.  

a. According to the Supreme Court Supplementary Rules 2014 (SA) (‘Supplementary 

Rules’) 29, the notice must constitute an offer to settle and not merely be a 

formation of the claim.  

b. When an action is commenced, the originating process must be endorsed with a 

statement about whether SCR rule 33 has been complied with and, if not, why not 

(SCR rule 33(6)(a)).  

2. The Defendant or its insurer must, within 14 days (60 days for personal injury) of receiving 

the notice, respond in writing accepting the offer, making a counteroffer with supporting 

details or giving the grounds on which liability is denied and sending copies of the relevant 

experts’ reports (SCR rule 33(4)-(5)).  

a. Defendant files a notice for address for service within 14 days of service of SoC (SCR 

59(3)) 

 

3. Summonses, third party notices and originating process must be served within 6 months of 

their filing if they are to be served within the State (SCR rule 39(1)).  

 

4. Case can be stayed pending compliance with SCR 33 or cost penalty if failure to follow 

increases the cost of proceedings 

 

Pre-Action Disclosure  

5. If the Court is satisfied that the proposed Plaintiff may have a good cause of action and 

requires further information to determine if the cause of action exists or to formulate the 

claim properly or to determine against whom the claim lies, the Court may make an order 

against either the proposed defendant to anyone else with relevant information for 

disclosure of relevant documents or evidentiary material (SCR rule 32).  

Claim and Defence 

6. The originating process must be accompanied by the filing of a statement of claim or an 

affidavit in lieu of a statement of claim unless the Plaintiff files an application for an 

exemption (SCR rule 91).  

 

7. A defence must be filed within 28 days after the service of the statement of claim (SCR rule 

92(2)).  

a. If this is not done the Plaintiff may enter a default judgment by an administrative 

request for a liquidated sum plus interest (SCR rule 229(1)).  



8. Any reply must be filed within 14 days after the service of the defence (SCR rule 94(2)). But, 

there is no obligation to file a reply.  

9. The Defendant must file a Notice of Address for Service within 14 calendar days of the date 

of service of the statement of claim (SCR rule 59(3)). 

 

Litigation Plans (SCR 130) 

1. SCR 116 requires parties to prepare litigation plans.  SCR 130G and 130H set out purpose.  

 

2. Applies to following types of disputes  

a. Commercial 

b. Between partners 

c. Building/construction disputes 

d. Involve a third party 

e. Where claims exceed $1 million 

f. Parties agree one should be prepared 

g. Does not apply to personal injury 

Directions Hearing and Settlement Conferences  

3. Unless the Court directs otherwise, the general practice is that approximately 8 weeks after 

a defence has been filed an initial directions hearing will be held to consider the 

interlocutory steps in the action (SCR rules 130I and 130J).  

4. Within 21 days of the filing of a defence, the parties, their lawyers and anyone whose 

instructions are required for settlement of the action, are to arrange, and attend at, a 

settlement conference to explore a settlement, or ADR options (SCR rule 130(1)-(4)).  

Disclosure 

5.  A party’s list of documents is to be filed within 21 days of the settlement conference (SCR 

rule 136(3)-(4)).  

Notice to Admit  

6.  Unless it is by permission of the Court, the notice to admit certain facts must be given no 

more than 28 days after the last list of documents is filed in the action (SCR rule 156(5)(a)).  

7. The response is to be filed within 14 days after the notice is given, or such longer time as is 

agreed by the parties or allowed by the court (SCR rule 156(6)).  

Preparing for Trial 

8. The party responsible for the carriage of the action is to send to the other parties, within 21 

days after all interlocutory steps have been completed, a certificate of readiness. Each party 

is to respond within 5 days by returning the certificate with or without changes 

(Supplementary Rule 81).  

9. At least 6 weeks before the listed trial date, the party who has the carriage of the action 

must deliver to the Registrar a trial book and serve copies of it on all of the other parties 

(SCR rule 121).  



Pre-Action Procedures 

1. Consider Pre-Action disclosure rights:  - see disclosure below 

2. Note the requirement for a party to send a settlement offer:  

Rule 33 Supreme Court Civil Rules 2006 (SA) – Offers of settlement before action 

1. (1) This rule applies to a primary action based on a monetary claim, other than— 

a. (a) an action in which urgent relief is sought; or 

b. (b) an action brought in circumstances where the plaintiff— 

i. (i) reasonably believes there is a risk that the defendant will take action to remove 

assets from the jurisdiction; and 

ii. (ii) intends to seek an injunction to prevent the defendant from removing assets 

from the jurisdiction; or 

c. (c) an action excluded from the application of this rule by the Supplementary Rules or by 

direction of the Court; 

d. (d) an action in a category for which the Supplementary Rules prescribe alternative 

requirements. 

2. **(2) In actions to which this rule applies the plaintiff must, at least 90 calendar days before 

commencing an action for damages for personal injuries, and at least 21 calendar days before 

commencing an action in all other cases, give to the defendant or the defendant’s insurer written 
notice containing or accompanied by— 

a. (a) an offer to settle the plaintiff's claim on a basis set out in the notice; and 

b. (b) sufficient details of the claim, and sufficient supporting material, to enable the defendant 

to assess the reasonableness of the plaintiff's offer of settlement and to make an informed 

response to that offer; and 

c. (c) if the plaintiff is in possession of expert reports relevant to the claim—copies of the expert 

reports 

3. (4) The defendant or the defendant’s insurer, as the case may be, must, within 60 calendar days after 
receiving a notice in relation to a claim for damages for personal injuries and within 14 calendar days 

in all other cases, respond in writing to the notice by— 

a. (a) accepting the plaintiff's offer of settlement; or 

b. (b) making a counter offer which is accompanied by sufficient details and supporting material 

to enable the plaintiff to assess the offer and to make an informed response to it; or 

c. (c) stating that liability is denied and the grounds on which it is denied. 

4. (5) If the defendant is in possession of expert reports relevant to the claim, the defendant's response 

must be accompanied by copies of the expert reports. 

5. (7) In awarding costs of the action, the Court may take into account— 

a. (a) whether the parties have complied with their obligations under this rule; and 

b. (b) the terms of any offer or counter offer, or of any response to an offer or counter offer, 

made under this rule and the extent to which it was reasonable or unreasonable in the 

circumstances. 

BUT NOTE – Supp Rule 11 – Excusal for Compliance (if used, see sup rule 31(3)) for consequences) 

1. (1) A party is excused from complying with the relevant subdivision before commencing an action if— 

a. (a) urgent relief is to be sought in an action; 

b. (b) a freezing order is to be sought in an action; or 

c. (c) a claim is about to become time-barred or adversely affected by passage of time, 

and complying with Subdivision 2 or 3 as applicable would prejudice the claimant. 

2. (2) If the respondent fails to send a letter of response in breach of supplementary rule 18 or 26 or 

fails to attend a pre-action meeting in breach of supplementary rule 20 or 27, the claimant is excused 

from further compliance with the relevant subdivision before commencing an action. 



3. If relevant: if a CONSTRUCTION or MEDICAL NEGLIGENCE dispute:  

Supreme Court Civil Supplementary Rules 2014 (SA) (apply under s 33(1)(c) of Supreme Court Rules) 

– THESE REPLACE THE R33 REQUIREMENTS!! 

Subdivision 2 – Construction disputes 

Supp rule 16 – Application:  

 (1) This Subdivision applies to all construction disputes in respect of which an action is 

subsequently commenced in the Court. 

Supp rule 17 – Letter of Claim: 

 (1) Before commencing an action, the claimant or the claimant’s solicitor is to send to the 
respondent or the respondent’s insurer a letter of claim. 

 (2) The letter of claim is to— 

o (a) give the full name and address of the claimant; 

o (b) give the full name and address of each proposed defendant; 

o (c) identify the basis on which the claims are made, including the principal contractual 

term and/or statutory provision relied on; 

o (d) identify the nature of each separate claim and brief facts supporting each claim; 

o (e) identify the nature and extent of the relief claimed—if damages are claimed, a 

breakdown showing how the damages are quantified; if a liquidated sum is claimed, 

how it is calculated; if an extension of time is claimed, the period claimed and basis 

for the extension claim; 

o (f) attach a copy of any report obtained from an expert on whose evidence the 

claimant intends to rely; 

o (g) estimate the total costs likely to be incurred by the claimant in a contested trial; 

o (h) make an offer to resolve the dispute; and 

o (i) propose a date and venue for the pre-action meeting (referred to in supplementary 

rule 20) if the offer is not accepted. 

Supp rule 18 – Letter of response:  

 (1) Within 21 calendar days after receipt of the letter of claim, if the respondent does not 

accept the offer, the respondent is to send a letter of response. 

 (2) The letter of response is to— 

o (a) identify the basis of any dispute concerning the contractual or statutory basis of 

the claims; 

o (b) identify which claims are accepted and which are rejected, and, if rejected, the 

basis of the rejection including any dispute as to the factual basis relied on by the 

claimant; 

o (c) identify any special defence to a claim, including the expiration of a relevant time 

limit or the making of a binding decision in relation to the claim; 

o (d) if a claim is accepted in whole or in part, identify whether the damages, amounts 

claimed or extensions of time claimed are accepted or rejected, and, if rejected, the 

basis of the rejection; 

o (e) if contributory negligence is alleged against the claimant, summarise the facts 

relied on; 

o (f) if the respondent intends to make a counterclaim, give the information required by 

supplementary rule 17 to be given in a letter of claim; 

o (g) attach a copy of any report obtained from an expert on whose evidence the 

proposed defendant intends to rely; 

o (h) estimate the total costs likely to be incurred by the proposed defendant in a 

contested trial; 


