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The Nature of International Law  
General Notes: 
Public International Law: The field of international law is concerned with law that principally operates among 

sovereign countries/states arising from sources such as treaties and the customary practice of states. 

International Law and Politics:  

- All law is politics – NO 

o Made by political actors through political procedures for political ends. The law that emerges is 

the resultant of political forces; the influences of law on state behaviour are also determined by 

political forces. 

- Is it anarchy? 

o ‘Almost all nations observe all principles of international alw and almost all of their obligations 

most of the time’. 

o Therefore NO. 

o A process of justificatory discourse that relies upon nomrative content  

- Can legal arguments be seperated from political one? 

o YES, legal arguments are often; 

 Resolutions of international organisations and conferences 

 Resolution of conventions 

 Work of the International Law Commission 

o If making reference to law it is a legal argument but if making reference to the reason for the 

argument without reference to law it is political 

States and Sovereignty: 

- ‘States are the objects and not the subjects of international law’ 

o Legal capacity to make internationl law; bind themselves to treaties, create/resist customary 

international law, right to appear before an international court of justice 

- States = Sovereignty 

o ‘International law leaves the distribution of authority internally to each state. It regards each 

state as sovereign, in the sense that it is presumed to have full authority to act not only 

internally but at the international level, to make (or not make) treatues and other commitments, 

to relate (or not relate) to other states in a wide variety of ways, to consent (or not consent) to 

resolve international disputes’ 

 James Crawford, Sovereignty as a legal Value, 118 The Cambridge Companion to 

International Law.   

Actors – Primacy of States: 

- ‘International law governs relations between independent states. The rules of law binding upon states 

therefore emenate from their own free will as expressed in conventions or by usages generally 

accepeted as expressing principles of law and established in order to regulate the relations between 

these co-existing independeent communities or with a view to the achievment of common aims. 

Restrctions upon the independence of states cannot therefore be presumed’ 

- Actors include; 

o The states: Groups of people who have acquired international recognition as an independent 

country and have a population, a common language andn defined territry – essentially countries 

o International Organisations: The UN, UNESCO, WHO etc 

o International Courts and Tribunals: International Court of Justice, International Criminal Court, 

International criminal court tribunal of Yugoslavia 

o Transnational corporations: Nike, Apple, Shell 

o Individuals: if a treaty gives us standing 

o Actors are the primary source of international law 
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The Progress of International Law: 

- Only states may enter into treaties; only states may develop customary interntational law 

- Yet inroads into ‘domestic’ jurisdiction through – international labour standards, international 

environmental standards, international cultural protection standards, international human rights 

standards and international criminal law 

- Erosion of national barriers – increasing power to international bureacracies and organisations 

- Internationalisation of society and the steady and inexorable growth of international law as a distinct 

discipline and vocabulary 

- International law is becoming an indispensible skill set in the modern, gloabalised interdependent world 

in which we live 

Seminar Questions: 
1. How should international law be defined? 

- Law that principally operates among sovereign countries/states arising from sources such as treaties and 
the customary practices of states 

- Laws relating to relationships between states 

- General principles of law 
Is not: 
- Private international law (What rules apply to the domestic sphere) 
- Comparative (Comparing the laws of different countries e.g. income tax law in different countries) 

 
2. Is International Law really law? 

Yes. Still gives consequences for actions (Lack of trust between countries). It is still binding.  
 
3. How can you differentiate between a legal argument and a political one? 

- Resolutions of international organisations and conferences 

- Resolution of conventions 

- Work of the International Law Commission  
 
If making reference to law it is a legal argument but if making reference to the reason for the argument 
without reference to law it is political 
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Customary International Law 
General Notes: 
What is customary international law?:  

- ‘international custom, as evidence of a general practice accepted as law’ 

o Statute of the International Court of Justice, Article 38 (1)(b) 

o Really means evidenced by (see Extension Reading: Lowe)Binding on states regardless of their 

consent 

- Binding on all states regardless of consent 

o With the exception of persistent objectors 

- Customary international law can overide treaties (jus cogens) 

Elements (2): 

1. State Practice 

o What states actually do 

o Evidence of conduct attributable to states 

 Not all conduct: must consider rules of attributability (see state responsibility lecture) 

 Actual Conduct 

 Domestic acts of state organs (courts, parliaments, executive) 

 International acts of the state (comments and votes in international 

organisations, military conduct and instructions) 

 Signature, accession, ratification  of treaties 

 Statements 

 Speeches, diplomatic correspondence, public comments 

 How is it proved? 

 Statements of legal obligation 

o Support for resolutions or declerations of international bodies e.g. UN 

General Assembly  

o Diplomatic Correespondence 

o Military and diplomatic instruction manuals 

o Domestic explanations (parliamentary statements or court judgements 

2. Opinio Juris 

o What states believe they must do 

o A sense of legal obligation as opposed to motives of courtesy, fairness or morality 

o What material does the court refer to in order to establish opinio juris? 

o Resolutions of international organisations and conferences 

o Resolutions of conventions 

o Work of the international Law Commission 

o About what does the court sugges that all due caution is required and why? 

o What states said when supporting the resolution 

o What the resolution itself says 

o What the voting pattern of the resolution says 

Persistent Objection: 

3. A state which objects to a customary rule while it is still forming and which maintains that objection will not 

be bound by it 

  

o ‘In any event, the 10-mile rule would appear to be inapplicable against Norway inasmuch as she 

has always opposed any attempt to apply it to the Norwegian coast’ 

o Anglo-Norwegian Fisheries (United Kingdom v Norway)[1951] ICJ Reps 116, 131. 
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Regional or Local Custom: 

- Does not appear often in judicial cases 

o The court sees no reason why long continued practice between two states accepted by them as 

regulating their relations should not form the basis of mutual rights and obligations between 

two states’ 

 Right of Passage (Portugal v India) [1960] ICJ Reps 6 

Relationship to Treaties (1) 

- Treaties might codify customary international law 

o Clarity 

o Institutional advantages: may be means of enforcement or decision under the treaty 

o International Law Commission 

 ‘promotion of the progressive development of international law and its codification’: 

General Assembly Resolution 174 (1947) 

 E.g. Vienna Convention on the Law of Treaties 

- Customary international law might ‘crystallise’ around a treaty provision 

o Signature, ratification, accession can evidence (additional) state practice (but not opinio juris) 

o Particularly significant for large multilateral treaties 

o Must be of a norm-creating character 

 Unlikely in the case of merely institutional requirements (e.g. notification of the Security 

Council in Nicaragua) 

o Must seek opinio juris independently of the treaty provision 

 ICJ in Nicaragua: state practice for non-use of force under art 2(4) of UN Charter must be 

supplemented by opinio juris expressed independently 

Cases: 
Nicaragua v United States of America 

o One of the ‘classic’ international law cases, basically examines the definition of customary international 

law through state practice and opinio juris 

o Nicaragua (small central American country) claimed the United States supported terrorists trying to 

overthrow its government, in breach of the ban on the use of force and the principle of non-intervention 

o Because of the way in which the jurisdiction of the Court was established, it could not rely on the 

expressions of these rules in the Charter of the United Nations 

o Was the ban on the use of force customary? 

o ‘All Members shall refrain in their international relations from the threat or use of force against the 

territorial integrity or political independence of any state, or in any other manner inconsistent with 

the Purposes of the United Nations’: Charter art 2(4). 

o Yes 

o Components of customary international law 

o ‘the actual practice and opinio juris of States’ [183] 

o Opinio Juris 

o ‘subjective element’ [185] 

Nicaragua: State Practice (Two key parts in the decision) 

1.  

- ‘general’ practice 

o ‘It is not to be expected that in the practice of States the application of the rules in question 

should have been perfect ... The Court does not consider that, for a rule to be established as 

customary, the corresponding practice must be in absolutely rigorous conformity with the rule. 

In order to deduce the existence of customary rules, the Court deems it sufficient that the 

conduct of States should, in general, be consistent with such rules...’ 

2.  
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- Importance of the practice of specially affected States 

o ‘widespread and representative participation ... might suffice of itself, provided it included that 

of States whose interests were specially affected’ 

 North Sea Continental Shelf (Germany v Denmark; Germany v The Netherlands) [1969] 

ICJ Reps 3, 42. 

- Element of Time (‘instant custom’) 

o ‘an indispensable requirement would be that within the period in question, short though it may 

be, State practice ... should have been both extensive and virtually uniform’: 97. 

 

Nicaragua: Opinio Juris (Two key parts in the decision) 

1.  

- What material does the Court refer to in order to establish opinio juris? 

o Resolutions of international organisations and conferences 

o Ratification of conventions 

o Work of the International Law Commission: [188]-[192] 

- About what does the Court suggest that ‘all due caution’ is required, and why? 

o The use of support for resolutions in international organisations 

- Why? It matters: [188]-[189] 

o What the state said when supporting the resolution 

o What the resolution itself says 

o what the voting pattern on the resolution was 

2.  

- Even if the rarity of the judicial decisions to be found among the reported cases were sufficient to prove 

in point of fact the circumstance alleged by the Agent for the French Government, it would merely show 

that States had often, in practice, abstained from instituting criminal proceedings, and not that they 

recognized themselves as being obliged to do so; for only if such abstention were based on their being 

conscious of having a duty to abstain would it be possible to speak of an international custom.’ 

o SS Lotus (France v Turkey) [1927] PCIJ (ser A), No 10, 28. 
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Sources of International Law – Treaties and General Principles 
General Notes: 
General Application of the Vienna Convention on the Law of Treaties 1969 (VCLT) 

- For states party to the VCLT 

- The big important treaty on how to interpret treaties 

- Entered into force January 27 1980 

- The go-to treaty for treaties 

- For treaties prior to 1980 they still apply because of customary international law 

What is a treaty 

- An international agreement concluded between states in written form and governed by international law, 

whether embodied in a single instrument or in two or more related instruments and whatever its particular 

designation: VCLT art 2(1) 

- Potential Names: 

o Treaty 

o Convention 

o Agreement 

o Covenant 

o Statute 

o Protocol 

Binding agreements outside the VCLT 

- Oral undertakings 

o Legal Status of Eastern Greenland (Norway v Denmark) [1933] PCIJ Reps Ser A/B No 53 

 Promise by Norwegian foreign Minister to Danish foreign Minister at Paris Peace Conference 

1919 

 Denmark would not object to Norway’s claim over Spitzbergen if Norway accepted 

Denmark’s claim over Greenland 

 PCIJ accepted this was a binding agreement 

- Writings of Uncertain Intent 

o Case Concerning Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar 

v Bahrain) [1994] ICJ Reps 112 

 Exchange of letters between Heads of State can form a binding treaty obligation 

 Minutes of a meeting between foreign Ministers can form a binding agreement 

- Aegean Sea Continental Shelf (Greece v Turkey) [1978] ICJ Reps 3 

o Communiqué issued after meeting of Prime Ministers not a binding agreement 

Consent to be bound by a treaty 

- Signature – VCLT art 12 

- Ratification, acceptance or approval – VCLT art 14 (The passing of a treaty by the countries that introduced 

the treaty etc) 

- Accession – for parties who have not signed the treaty (e.g. after it has been entered into force) 

- States are ‘obliged to refrain from acts which would defeat the object and purpose of a treaty’ after they 

have signed it, unless they subsequently make clear an intention not to become a party (VCLT art 18) 

- Entry into force (when does this happen) 

- As specified in the treaty – VCLAT art 24  

Legal effects of a treaty 

- Entry into force 

o Pacta sunt servanda 
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 ‘Every treaty in force is binding upon the parties to it and must be performed by them in 

good faith’ – VCLT art 26 

- Treaty obligations 

o Prevail over customary international law except for jus cogens (something you have to do no matter 

what 

o Bind only the parties except by consent of another state (VCLT art 34) 

 Express consent to an obligation (VCLT art 35) 

 Presumed (rebuttable) consent to right: VCLT art 36 

Legal effects 

- Treaty obligations 

o Cannot be avoided on the basis of domestic law: VCLT art 27 

- Treaty obligations 

o Are prospective only: VCLT art 28 

o Apply to all of a state’s territory, unless the contrary is specified: VCLT art 29 

o Supersede (surpass) obligations under earlier treaties between the same parties: VCLT art 30 

Interpretation of Treaties – Article 31: General Rule of Interpretation 

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose. 

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including 

its preamble and annexes: 

1. Any agreement relating to the treaty which was made between all the parties in connexion with the 

conclusion of the treaty; 

2. Any instrument which was made by one or more parties in connexion with the conclusion of the treaty 

and accepted by the other parties as an instrument related to the treaty. 

3. There shall be taken into account, together with the context: 

a) Any subsequent agreement between the parties regarding the interpretation of the treaty or the 

application of its provisions; 

b) (b) Any subsequent practice in the application of the treaty which establishes the agreement of the 

parties regarding its interpretation; 

c) Any relevant rules of international law applicable in the relations between the 

d) parties. 

4. A special meaning shall be given to a term if it is established that the parties so intended. 

Interpretation of Treaties – Article 32: Supplementary Means of Interpretation 

Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and 

the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to 

determine the meaning when the interpretation according to article 31: 

(a) Leaves the meaning ambiguous or obscure; or 

(b) Leads to a result which is manifestly absurd or unreasonable. 

 Interpretation of a Treaty 

- Basic principle 

o ‘A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and in the light of its object and purpose: VCLT 31(1) 

o ‘Golder v United Kingdom’ - ‘ the process of interpretation is a unity’ 

- Context (in addition to text including preamble and annexes) 

o Agreements between parties relating to concluding the treaty: 

o Any instrument that was made by one or more parties in connexion with the conclusion of a treat 

and accepted by other parties as an instrument related to the treaty… see VCLT art 31(2)(a) and (b) 
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- Additional relevant matter together with context 

o Subsequent agreement between the parties (and practice establishing agreement) regarding its 

interpretation see article 31(3)(a) and (b) (see Hall interpretation of article 27(3) of UN Charter) 

o Relevant rules of international law applicable between the parties: see for the above VCLT art 

31(3)(c) Ans seel also special meaning 31(4) 

Further points on Basic Principle 

- VCLT art 31(1) 

- Good faith: how the task of treaty interpretation is to be undertaken. Contrast with the        steps below 

which are “how the treaty terms - that is its words – are to be approached 

o Ordinary meaning 

o In their context 

o In the light of its object and purpose 

Interpretation 

- Article 32: Supplementary means of interpretation 

- Recourse may be had to supplementary means of interpretation, including the preparatory work of the 

treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the 

application of article 31, or to determine the meaning when the interpretation according to article 31: 

o Leaves the meaning ambiguous or insecure 

o Leads to a result which is manifestly absurd or unreasonable 

VCLT and Reservations 

- Definitions 

o ‘a unilateral statement, however phrased or named, made by a State, when signing, ratifying, 

accepting, approving or acceding to a treaty, whereby it purports to exclude or to modify the legal 

effect of certain provisions of the treaty in their application to that State’: VCLT art 2(1)(d)Purpose 

o To promote broad agreements 

- Permissible unless: 

o It goes against object and purpose of the treaty: VCLT art 19 (c)  

Human Rights and Reservation 

- See general comment no 24 by the Human Rights Committee 

o Such treaties and the covenant specifically are not a web of interstate exchanges of mutual 

obligations. They concern the endowment of individuals with rights, the principle of interstate 

reciprocity has no please 

- “Severability doctrine” 

o Aim of GC no 24 was to establish a special approach to reservations for human rights treaties. This is 

not accepted by all states 

Invalidity 

- Invalid consent to be bound (How to argue if a treaty is invalid) 

o Requires prompt action on becoming aware: VCLT art 45(b) except for coercion 

o Only in limited circumstances 

 Manifest violation of a provision of internal law of fundamental importance: VCLT art…… 

 More on this basically a very high standard (see 1:24:26) 

- Breach of jus cogens 

o A treaty is void if ... it conflicts with a peremptory norm of general international law’: VCLT art 53 

 if at conclusion, void immediately: art 53 

 if later, void upon emergence of new rule: art 64 

Examples of Jus Cogens 

- Jus Cogens 


