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Property Rights 
  
What is property 
 Chattel - personal property 
 Real property - land 

  
Fundamental characteristics  

1. Possession; and 
2. Exclusivity  

  
Three dominant property rights (liberal triad of property) 

1. Use 
o The right to use and control the thing. This gives the owner power and control 

over their property.  
2. Exclusivity 

o Property rights provide owners with exclusive possession and the exclusive right 
to determine how the thing is used.  

3. Abandonment/alienability  
o Provides owner with the right to sell, give away, abandon or even destroy their 

property. Alienability is the exclusive right of the owner and so long as there is 
no government regulation limiting use, the owner can alienate the thing as they 
see fit.  

  
Classifications - real and personal property 
 Real property: land and fixtures 

o Estates, mortgages etc.  
 Personal property: movables  

o Chattels (tangible) 
o Intangible (IP, shares, bank accounts etc.)  

  
Property vs Contract  
 Property rights are 'good against the whole world' whereas contractual rights are 

enforceable only against parties to the contract.  
 A property right  is stronger than a contractual right. 

  
Legal rights and equitable rights 
 Legal rights (can have same rights in equity) 

o Estates 
o Leases 
o Easements 
o Profits 
o Mortgages 
o Rent charges  

 Even if you do not have a legal right, you may still have an equitable right in 
property.  



  

General/Torrens Law Equity 

General law land 
(old system 

Deed, valid chain of title, for 
a right recognised at law.  

Principles of contract, trust and 
fraud. 

Torrens system land  Registration in the Torrens 
System. 

Section 249A RPA (SA) + 
exceptions to indefeasibility such 
as fraud.  

  
 Property rights at general law (in rem) 

a. Recognised at law  
i. Estates, fee simples, life estates, leases, easements, profits, mortgages, 

rent charges 
b. Valid title; and 
c. Deed 

 Basic formality rule for general law land 
o Section 28(1) LPA 1936 (SA) - no interest shall exist at law unless it is granted 

or conveyed by deed. 
o Section 30(2) LPA - A high degree of formality c.f. an exception for short 

leases.  
 By contrast, a legal interest will only exist in Torrens land if it is registered by the 

proprietor 
o Sections 57 and  
o  RPA 

  
Thomas v Sorrell 
 The law recognises only a finite number of relationships or rights over freehold land. 

Each right is defined and the definition constitutes the criteria or characteristics of 
the right: only dealings which satisfy the definition or criteria can be rights at law. 
All other dealings over land, even if by deed, do not constitute property rights at law 
and create merely a personal right.  

  
Remedies Available 'in rem' 
 The remedy can be enforced against the land or gives the Plaintiff standing because 

of their rights in the land. Some remedies include: 
o An action for possession; 
o Remedy to trespass or nuisance; 
o Injunctions or specific performance; 
o Statutory remedies of a mortgagee or lessor 

  
 
 
Introduction to Torrens System 
 Basic principles 

o Mirror principle; 
o Curtain principle; and 
o Indefeasibility 

  
 Real Property Act 1886 (SA) 

o Section 57(3) - Every instrument registered in the register book or the register 
of Crown leases will be deemed to be a deed duly executed by the parties.  

o Section 69 - The title of every registered proprietor of land shall, subject to 
such encumbrances, liens, estates, or interests as may be notified on the 



certificate of title of such land, be absolute and indefeasibly, subject only to 
the following qualifications 
i. Fraud 
ii. Etc.  

 Registration under the TS provides good title merely through the fact of registration.  
 Torrens registration curers any defects of title that existed before registration takes 

place, subject to some exceptions.  
 No one who registers a document that is the result of fraud can rely on the promise 

of the Torrens register that registration will give an unchallengeable title.  
 The basic principle is that the defrauded person can always claim the property back 

despite what is on the register until it is sold to someone who is not fraudulent and 
relied on the accuracy of the register.  

  
Property rights at equity 
 An equitable interest will bind all the world except equity's darling (which is a bona 

fide purchaser without notice of earlier equitable interest).  
 Bona fide - genuine/real 
 Property Rights in Equity (In personam) 

a. Express trusts 
 Express trusts of land arise when the owner of the land declares that they 

hold the land or have otherwise received the land for the benefit of 
others.  

 The declaration of express trusts must be evidenced in writing, signed by 
the settlor setting up the trust - Section 29(1)(b) LPA 

 A trustee can also be the beneficiary. 
 Express or implied trust. 
 Express trust is the major form of holding of title to land in equity.  

b. Contracts for estates/interests; and 
 Valid contracts concerning land may constitute equitable rights inland, 

equivalent to the legal right contracted for - provided that they also 
comply with certain rules contained in section 26(1) LPA 

c. Fraud and unconscionability 
 The occurrence of fraud in regard to land can give rise to equitable rights 

over land.  
 Fraud = unconscionability 
 Fraud 

1. Where a landowner has obtained their title through breach of a 
principle of fraud or unconscionability. 

2. Where a landowner has represented or led another to believe and 
that belief was relied upon, that she shall have rights in their land 
and then realised from this position so as to amount to breach of 
fraud, then there is an equity in the other.  

o Remedy for equity = proprietary, therefore rescission.  
 Torrens system and equity 

o Section 249 RPA 1886 (SA) 
o Section 69 RPA - statutory exceptions to indefeasibility.  

  
Estates and Interests 
 Estates 

o Fee Simple 
o Life Estate 
o Exclusive use, basic title right of ownership to land. Estates can be divided into 

freehold and leasehold land. The difference turns on whether the duration is an 
ascertainable period. Only two freehold estates are commonly used today: a 



fee simple, which is a grant to a person and their heirs; or the life estate, 
which is a grant for one life only. Estates constitute the primary land title 
rights at law.  

 Leases 
o A lease embodies the grant of exclusive possession of the land for a certain 

duration measured by years or part of a year and is usually granted for a 
monetary rent. The landowner (lessor) grants exclusive possession to a 
lessee/tenant. Leaseholds (leases) constitute a lessor land title right at law 
when compared to freehold (or fee simple).  

 Interests 
o Easements 

 An easement embodies a definable right created for the benefit of land 
and allows the owner of the benefits land to  

1. Do something over nearby land e.g. right of way; or 
2. Stop the owner of the nearby land from doing something. 

 An easement contemplates two titles - the dominant land with the benefit 
and the servient land with the burden.  

o Profit a Prendre 
 A profit is the grant of a definable right to take something off land which 

naturally occurs there, such as the right of hunting or shooting or the right 
to quarry stone or soil. Profits are often coupled with a licence to enter 
the land, to render them useable.  

o Mortgages 
 The grant of land as security for the loan of a sum of money to be repaid.  
 Mortgages at common law worked by transfer (conveyance) of the fee 

simple of the secured land to the person lending the money, followed by 
the re-conveyance of the fee simple if and when the money was repaid. 

 Today they work by imposing a 'charge' against the secure land - i.e. the 
land is 'charged' with the debt and the mortgagee could enforce its 
remedies against the land but no actual transfer of the estate takes place.  

 The mortgagor is the landowner securing their land and granting the 
mortgage. 

 The mortgagee lends the money and receives the benefit of the mortgage.  
o Rent charges 

 The grant of an RC against land as security for the periodic payment of a 
sum of money.  

o Restrictive covenants  
o Note: easements, profits, mortgages and rent charges constitute subsidiary 

interests in land at law and are granted out of estates in land.  
 Note: each estate and interest can exist at either law or equity (except restrictive 

covenants which can only exist in equity).  
  
Victoria Park Racing v Taylor 
 Facts 

o Taylor built a viewing platform on his land which was next to the horse track so 
he could view the races. Then he broadcast the results of the races over the 
radio. The race track lost business because some people would rather listen to 
the races on the radio rather than buy a ticket to the track. 

 Decision 
o No 'property' in a spectacle  

 Exam answer: there is no property in the [insert spectacle] and therefore Jon cannot 
rely on the courts for a solution (Victoria Par Racing v Taylor).  

  
R v McKay  



 Facts 
o McKay had been charged with murdering Wicks. The unusual circumstances of 

the case led the jury to find McKay guilty of manslaughter. The jury also made 
a plea for mercy. The applicant was sentenced to imprisonment for three 
years. The unusual circumstances were as follows:  
 McKay ran a poultry farm which had been subjected to continual theft of 

fowls. 
 These matters had been reported to police, but little had been done to 

stop the thefts. 
 A security system consisting of a series of bells had been attached to the 

fowl pens to warn McKay when intruders entered the area. 
 When the alarm bells rang, McKay grabbed a laded 22 rifle and shot Wicks 

from a distance. 
 Issue 

o The court was required to decide whether the killing was justifiable. 
 Decision 

o By a majority the Supreme Court of Victoria held that the conviction should 
stand, but that the sentence be reduced. However, what is important is that 
Smith J (in dissent) considered that the jury was entitled to consider that the 
thefts made it likely that Wicks was involved in these offences on a regular 
basis and that it was possible that injury would occur to McKay when he 
confronted Wicks, either from Wicks himself or from associates of Wicks. While 
Smith K was in dissent, the case further demonstrates the importance placed by 
the courts on ownership of private property. The judiciary is prepared to 
recognise that a person is entitled, under some circumstances, to take 
extraordinary measures to protect their own property.  

  
Licences 
 A licence is a personal right. Compensation/damages may be awarded for breach of 

contract.  
 Bare licence: verbal and revocable at will. 
 Contractual licence: if licence contract breached remedy is in damages (only) 

  
Cowell v Rosehill Racecourse 
 Facts 

o Cowell paid to enter Rosehill Racecourse. At some point later, he was ejected. 
Cowell sued Rosehill for damages for assault.  

 Issue 
o If Cowell was on the racecourse pursuant to a contractual licence, and this had 

been revoked unlawfully, his remedy would be limited to the amount of the 
admittance fee. However, if Cowell had a property right to be on that land, the 
damages recoverable would be far greater. The licence  too be on the land 
would thereby be irrevocable and the damages would be greater than the 
admittance fee.  

 Decision 
o The court held the Cowell only held a contractual licence. His damages were 

limited to the admittance fee.  
  
Heidke v Sydney City Council (SCC) 
 Facts 

o Heidke wrote to the SCC seeking the hire of some of its council grounds. He was 
acting as the sport organiser of the youth carnival for peace and friendship. In 
reply, the council specified the grounds available and the charges payable. It 
also indicated that charges were payable in advance, but that these would be 



refunded if the ground became unfit for use. Heidke hired the grounds, the 
Council later seeking to revoke that licence.  

 Issue 
o Whether the licence could be revoked. 

 Decision 
o In distinguishing its decision from Cowell, the NSWSC recognised that this was a 

licence coupled with an interest, and accordingly it was irrevocable. An 
injunction was granted aiding the plaintiff to use the oval. The significance of 
this decision lies in its implicit rejection of the Cowell decision, and the ability 
of the courts to find a solution to dispute, where they perceive a wrong to have 
been committed. Equity provides a solution, damages being an inadequate 
remedy in this case.  
  

Example answer 
 It appears from the facts that Sam has only a licence to be on the property because 

there is nothing to suggest otherwise. Once his licence was terminated, he became a 
trespasser. He can make a claim against [name] but he will be limited to damages 
(Cowell). 

 It appears from the facts that Chris has a property right coupled with a licence 
because [insert facts]. Accordingly, he will likely be able to get an injunction from 
the Court, preventing [name] from stopping Chris from [insert activity] (Heidke).  

  
Rights vs Licences 
 A licence is permission to do something or for something to be done.  
 Bare licences 

o Permission or promise in regard to land, unsupported by consideration.  
o Revocable by will of person giving it, provided the licensee has been given 

reasonable time to leave.  
o When a bare licence is revoked, the licensee becomes a trespasser and can be 

removed from the land using reasonable force: McPhail v Persons 
o A major or continuing trespass may be restrained by injunction, otherwise a 

remedy in damages may be sought. But, cannot sue for B.O.C as there is no 
contract.  

o No payment for the licence.  
o Not right to exclusive possession.  
o Revocable 
o Not binding on third parties 
o A licence to occupy land coupled with no other right or property interest. A 

bare licence gives no right to exclusive possession and is revocable at any time 
by the grantor. It ends if terminated or If the holder dies and does not dispose 
of or pass any interest in property.  

 Contractual licences 
o Usually when there has been payment for a licence.  
o Permission or promise in regard to land supported by consideration.  
o Probably irrevocable (but if revoke claimed in damages only) 
o A contractual licence is revocable by will of the land holder even before any 

time expressly or impliedly expressed in the contract.  
o Has there been consideration? Is there a contract?  
o Can sue for B.O.C 
o When a contractual licence is revoked, the licensee becomes a trespasser.  
o Probably not binding on third parties 
o A licence to occupy land given on terms contained in a contract. If a 

contractual licence is revoked other than in accordance with the terms of the 
contract, the licensor may be liable to the licensee for damages for breach of 



contract. A contractual licence may be made irrevocable by the licensor against 
the licensee in some circumstances.  

 Licences coupled with property interest 
o Irrevocable 
o Binding on third parties.  

  
Jaggard v  Sawyer 
 Issue 

o The central matter before the CoA was whether to grant an injunction rather 
than damages. The Plaintiff, Mrs Jaggard, argued that by awarding damages 
rather than an injunction, the trial judge had licenced a continuing invasion of 
her property rights. The basis of the trial judge's decision rested on the 
following premises: 
 The P's injury was small; 
 The injury was capable of being estimated in money; 
 The injury could be compensated by a monetary award; and 
 It would be oppressive to grant an injunction.  

 Decision  
o The court held that normally an injunction would be granted where there is a 

breach. However, in the unusual circumstances of this case, the Court did have 
jurisdiction to decide that damages would be an appropriate remedy, even 
though this would licence a continuing invasion of private property rights. The 
court recognised that this would only be done cautiously but that the grant of 
an injunction, like all equitable remedies, is discretionary.  

o The importance of this case lies in its upholding that private property rights are 
not always able to be protected absolutely and that judges do have the 
capacity to resolve these matters as they see as appropriate in the 
circumstances of the case.  

  
Limits to land (fittings and fixtures)  
 Fixture: an item of tangible personal property annexed to land in such a way as to 

become part of the land. Ownership of a fixture follows ownership of the land and an 
item which is a fixture thus ceases to be the personal property of the person who 
attached it to the land. Whether an item is a fixture depends on the degree and 
purpose/object of annexation.  

 Fitting: personal property you can take with you when you leave 
o Example - the tap you installed in your garden becomes a fixture but the hose 

attached to it will be a fitting.  
 When land is transferred, fixtures will be transferred with it to the purchaser.  
 If the item is affixed, then it is presumed to be a fixture and the onus of proof is on 

the person alleging that it is a fixture.  
 If the item is freestanding, it is presumed to be a chattel and the onus of proof is on 

the person alleging that it is a fixture.  
  
Degree of annexation 
 Whether removal would cause damage to the land or building to which the item is 

attached; 
 The mode and structure of annexation; 
 Whether removal would destroy or damage the attached item of property; and 
 Whether the cost of removal would exceed the value of the attached property.  

  
Object of annexation 
 Whether the attachment is for better enjoyment of the property; 
 The nature of the property; 



 Whether the item was intended to be permanent or temporary; 
 The function to be served by annexation of the item.  

  
Palumberi v Palumberi  
 Facts 

o Dispute over: venetian blinds (free standing); curtains; built-in cabinet (not 
screwed in); TV antenna (U brackets); carpets; outside spotlight; light fittings; 
stove (free standing); and portable heater. 

 Issue 
o Fixtures or fittings 

 Decision 
o The court noted that there has been a change in emphasis from the degree of 

annexation to a greater reliance on object or purpose of annexation. Thus, you 
focus on individual circumstances in each case. The cabinet was free-standing 
and was a chattel, also TV antenna and blinds because they were installed 
simply for better use and enjoyment of the property and given the connection 
was only slight. By contrast, the stove and carpets were fixtures because they 
were held to be essential.  

  
Summary of key principles  
 Private property is about the relation between the thing and the people who possess, 

assert or claim an interest in that thing. It regulates the power between the various 
stakeholders.  

 The court is prepared to protect property, but the boundaries of that protection are 
at times ill-defined.  

 The relationship between contract and property is evolving but the advantages and 
disadvantages of establishing a property interest are recognised in cases such as 
Cowell, Heidke and Ashburn. The decisions indicate the licences couples with 
property interests ARE IRREVOCABLE and can bind third parties. Lesser interests 
established inside a contractual relationship may not enjoy the same protection.  

 

Possession 
  
In General 
 Effective physical or manual control or occupation  
 Absent evidence to the contrary, it provides evidence of ownership. 
 Possession of a thing for long enough can become ownership 
 In the same way, the passage of time can bring to an end the owner's right to recover 

possession of a thing.  
 Possession can mean: 

o Actual - physical possession 
o Constructive - control over something that gives you possession (e.g. a key to a 

safe). 
 Possession is a common law, not equitable concept.  

  
Concepts 
 Ownership 

o Ownership encompasses the liberal triad of use, exclusivity and disposition. It is 
the largest bundle of right a person may possess. 

 Possession 
o Possession is merely one of the bundle of rights that constitutes private 

property and ultimately ownership. It can give rights against third parties.  
 Custody 



o Distinct from possession. For example, an employee holding goods belonging to 
the employer is generally regarded as having custody only, with legal possession 
remaining in the employer. 

  
Possession: elements 
 Possession in law 

i. Factum (fact) 
 Whether the acts of control can be seen as sufficient to exclude others. 
 The kind of dominion that is possible from a practical point of view. 
 Taking custody of a thing 

ii. Animus Possidendi (mental element) 
 An intention to possess may be found even without the holder having that 

high degree of awareness composed of compete subjective knowledge and 
an absolute resolve to exert exclusive control.  

 An intent to treat the thing as one's own.  
  
What other facts might a court consider when determining the existence of a 
possessory right?  
 Context/degree: a court will consider whether the act of control was sufficient to 

exclude all others.  
 Key question - what kind of dominion is possible from a practical point of view?  
 Function: the degree of possession demanded will depend on the function that the 

concept of possession is designed to serve.  
  
Possession by consent 
 Most property possessed is obtained with the consent of someone else who possessed 

it. They may have been purchased, received as gifts, leased or borrowed. The 
transfer of possession of goods is called delivery.  

 A temporary transfer of possession is called a bailment. Bailment is often regarded 
as the separation of ownership and possession. For example, the library continues to 
own the book while you possess it and will have the right to possess it again when 
your right comes to an end.  

  
Possession without consent 
 It is possible to obtain possession of a thing without anyone else's consent.  
 First, you might take possession of something which has never been possessed 

before. This can occur when you: 
o Find something un-owned (e.g. a shell on the beach); or 
o Create a new thing, such as a loaf of bread.  

 Secondly, you might find something which someone else has lost.  
 Thirdly, you might take something from another person without their consent: 

o Conversion or theft.  
  
Relativity of title 
 Possession was 'seisin' under tenure. That is, possession of a recognised estate in land 

- so these property rights can be passed to others.  
 But, possession is a relative concept - who has the best right to possession at 

present?  
 Asher v Whitlock 

o Williamson was NOT the original owner. In 1846 he enclosed (fenced) waste 
land of a manor and eventually enclosed more and built a cottage. He died in 
1860.  

o In his will he left the land to his wife Lucy as long as she remained unmarried. 
Then, upon her death or second marriage it would go to their daughter, Mary. 



In 1861 Lucy remarried the defendant Whitlock, who moved in. Lucy and Mary 
died in 1863, Mary aged 18. Whitlock continued to live on the property.  

o Mary's heir was the plaintiff, Asher.  
o Held: Williamson had the first possessory title which has passed on (through law 

of succession). Thus, the heir at law is really claiming the possessory title of 
Williamson. The fact that Whitlock was in actual possession of the land did not 
give him the best title vis a vis the heir.  

o Note: in the case of Williamson, he was not really the true owner. He was the 
possessor. Thus, both the plaintiff and the defendant would still be subject to 
the prior title of a third party.  

 Decision 
o The court held in favour of Asher, who, via the daughter, stood in the shoes of 

Williamson. Cockburn CJ states the clear proposition that it Whitlock had 
dispossessed Williamson, Williamson would have had a right to recover the land 
from Whitlock. Williamson's prior, and therefore better, possessory interest, 
would have given him a better right to the land than Whitlock.  

 Asher v Whitlock was approved in Australia by Allen v Roughley 
  

 
  
Which Party was successful in Asher v Whitlock 
 To determine who has a right to a disputed piece of land, the courts look at who has 

a relatively better title. So a plaintiff, who is disposed of land, cannot recover that 
possession, unless they can demonstrate a prior possessory title or ownership of the 
land. This is the relativity of possession - you determine the priority between the 
two claimants, based on their relative positions.  

  
Can the original title holder bring an action against a trespasser or squatter to regain 
occupancy?  
 Asher v Whitlock - possession was traced with reference to an early possession. This 

demonstrates the relativity of title. In this sense, ownership runs deeper than the 
person in possession.  

 Note that Williamson was NOT the true owner. He was a possessor. Thus, both the 
plaintiff and the defendant would still be subject to the prior title of the true owner.  



  
Allen v Roughley 
 Facts 

o In 1823, The Crown granted 'Plunkett's Land' to the Plunkett's and Hyland (a 
mortgagee) conveyed the land to Cusbert in 1880, at which time Cusbert went 
into possession. He remained there until he died in 1895 and throughout his 
time there he did not hold the documentary title. Cusbert left by will to his son 
William, a life estate, and the remainder in fee simple went to his other 
children. Allen (son in law of Cusbert) went into possession in 1898 and 
remained there. Allen and his wife, and William, all lived on the property from 
1898 to 1900. William lived in New Zealand from 1900 to 1915, and thereafter 
lived for varying periods back on the property in a hut, while Allen and his wife 
had the homestead. In 1942 William died, and in 1950, the other children under 
Cusbert's will brought an action to recover the land from Allen, who stayed on 
the land after William's death and in defiance of the will of Cusbert. The other 
children of Cusbert expected to take a fee simple title pursuant to the will on 
the end of William's life tenancy.  

 Issue 
o Allen argued that although he had not extinguished the other claims to the land 

through an adverse possession of 20 years, the onus remained with the other 
children to show either good documentary title or a possessory title better than 
his. Otherwise, his uninterrupted possession gave him the right to maintain an 
action of ejectment against the dispossessor.  

 Decision 
o The HC sided with this argument and held that a person with a bare possessory 

interest and not one sufficiently developed to maintain an adverse possession 
action, may have a superior right so long as they don't abandon it. 

 Cite 
o As a right, possession continues until it is abandoned. This case is a good 

example of how possessory title has been handled by the court. 
  
Possession - Real Property 
 Seisin: Formal legal ownership of a freehold estate in land, as opposed to mere 

beneficial ownership or possession on land. It cam to mean ownership of the estate a 
person held in land; for example, a person may be 'seised of an estate in fee simple'. 
This term is no longer relevant but it is important to understand the concept.  

 In terms of land possession is  
i. Going into substantial occupation of an area 
ii. With an intent to exclude all other persons, including those whom might have a 

better claim.  
 When do you possess land?  

o When you occupy it (substantial occupation of an area) - e.g. live there, build 
on it, fences, crops etc.  

o With an intent to exclude all others (including those who may have a better 
claim).  

 The common law recognises possession itself - without more - as a right in land, any 
possessor has a right to sue to protect or recover the possession itself. This is true 
regardless of the estate.  

 Possession: 
o Is a factual assertion of entitlement; 
o Will be objectively assessed on the facts according to the nature of the land, 

the extent and history of the occupation, its inconsistency to the claims of 
others, the advertisement of the occupation to the world.  

 Where these two criteria are satisfied, a person is in possession of land.  



  
 
 
 
Courts approach to possession  
 In a dispute concerning land, the courts approach the matter by considering whether 

the plaintiff or the defendant has a relatively better right to the land.  
 Possession does give rise to an interest in the land and the person who is 

dispossessed of land will succeed in recovering the land unless the defendant can 
prove a superior right to possession.  

 The defendant may prove such a superior right to possession by showing that he/she 
has:  
o A prior and thereby superior right to possession; or 
o A documentary title.  

  
Adverse possession 
 In Asher v Whitlock Williamson was presumably in possession 'adverse' to the true 

owner.  
 Where possession of land is uninterrupted by the owner, the possessor can acquire 

title at common law.  
 Rationale is statute of limitations - encourages people to not rest on their 

claims/rights.  
 Nec vi (not by force), claim (stealth) precario (permission). 
 Adverse possession is possession which is peaceful (not by force) and open (not 

secret) and without the consent of the owner or prior possessor.  
 The two common law requirements are: 

o That there must be factual possession; and 
o That the possessor has the intention to possess.  

 You can eventually get an estate in fee simple through adverse possession.  
 Possession must be exercised against the owner, as if by right.  
 In SA, the period is 15 years uninterrupted use - Limitation of Actions Act 1936, s4; 

Law of Property Act 1936 (SA) s 31(c) 
 But in Torrens System it is vary rare - in SA you can apply to Registrar, who 15 years 

has passed - s69(f) RPA  
 Possession will be objectively assessed on the facts according to the nature of the 

land, the extent and history of the occupation, its inconsistency to the claims of 
others, the advertisement of the occupation to the world and like factors. Where 
these criteria are satisfied, a person is in possession of the land. Thus, even a person 
wrongfully on the land i.e. a trespasser or squatter, may be in possession. Equally, a 
where a person who has possession is dispossessed, they remain a prior possessor.  

 Possession may be obtained without formality - s31(c) LPA 1936 (SA) 
 As a right, possession continues until it is abandoned: Allen v Roughley 
 As a right, the right to possession may be assigned: Asher v Whitlock 
 Conversely, the action for possession may be statute barred by failure to contest a 

dispossession within an appropriate time (15 years in SA - s 4 LPA). Thus, at common 
law today, the right of an owner or possessor may be statute barred by 15 years of 
adverse possession by another or others.  

 
 
 Suppose land at common law, before the Torrens system. X is the owner in FS of the 

land who lives away from it. S takes possession of the land. S goes away for a while 
and T takes possession of the land. S sues for possession as prior possessor against T. 
The court will decide this matter between S and T - two would-be possessors - 



though neither claims the ownership rights following from the FS. Basically, the jus 
tertii (the right of the  X as fee simple owner) is irrelevant in that neither S nor T can 
bolster their claim by pleading that the other is not the owner. X is not a party to 
the action between S and T. The court will decide the dispute considering if either or 
both S and T have satisfied the criteria of possession and if S abandoned possession 
or perhaps, if S assigned possession to T. If both S and T can prove possession, then, 
since feudal times, the rule is that S has the right to possession as S's right is the first 
in time. The right of the prior possessor is preferred and S can evict T upon the 
possessory action. If S wins the dispute, S may then have to contend with an action 
for possession by X as owner as long as X is not statute barred.  
  

 It follows from this that possession at common law is a relative concept. It can be 
established as a right in land from the two criteria. Yet the question remains: who 
has the better right to possession? As possession is a relative concept, the rights of a 
higher order flowing from it are also relative - a fee simple could be open to 
challenge from a prior possession if a predecessor of the fee simple owner had 
dispossessed someone.  
  

 Assume X is the owner in fee simple of land who lives away from it. Otherwise, X has 
a valid title at common law. S takes possession of the land upon the criteria. A is 
dispossessed but does not sue for over 15 years during which time S is in continuous 
possession. Here, X's claim to possession - the prior possession - is statute barred 
under the Limitations of Actions Act. X can no longer recover possession and by 
virtue of s28 Limitations of Actions Act X's fee simple is extinguished. S's possession 
originally wrongful and a trespass, has by limitation of action become 
unchallengeable and rightful. The common law policy here is to keep land in 
circulation and make people actively protect their titles.  

 
 Since S has been in possession for fifteen years, S has a possessory title: a squatters 

title. Where P agrees to purchase such a title from S on the grounds that S has 
barred X's claim, there will be a transfer of such title as S had by deed. The transfer 
will be expressed to P and P's heirs (a fee simple). Eventually, the interruption of the 
chain of title by reason of S's dispossession of X will be lost in the mists of time and 
title in fee simple will proceed out of P. 
o Note: this is under the old system.  

  
 Under the TS of registration of title, registration of a fee simple is indefeasible. 

Assuming a registered title, this obliterates prior possessory claims and removes the 
need for a chain of deeds.  

 If X were a registered proprietor in fee simple under the TS, the title cannot simply 
be extinguished by S's dispossession of X for 15 years. TS principles require more, as 
X's registered title is indefeasible and S's possession is NOT an exception to 
indefeasibility. S must apply to the Registrar General in proper form and on the basis 
of having dispossessed X for thirty years to deregister X as the actual owner in fee 
simple and register S in X's stead - see ss80(a)-80(i) RPA. In SA, title by adverse 
possession may not be obtained over registered land except under the specific 
provisions for doing so that are set out in TS legislation. The "title by possession" 
must amount to a sufficient case to justify and achieve registration of a new 
registered owner having indefeasibility thereby. What this means, in regard to 
registered land as opposed to land at common law, is that possessory disputes can 
only occur between two persons neither of whom are registered owners. The winner 
will then be challengeable by the registered owner no matter what and regardless of 
time unless and until the winner achieves registration in their own right under 



ss80(a)-(i). Under the TS, the registered owner always has the right to possession 
until they choose to deal with it. 
  

 Possession itself is a legal property right embodying a direct relationship between 
the possessor and the land - a right in rem - good against all the world except a 
person with a better right to possession: a prior possessor or freehold owner and 
person claiming possession through the owner. Anyone, even a trespasser, entering 
onto land and taking possession may assert their possession against later comers, but 
is vulnerable until limitation of action to the claims of prior holders.  

 As registered owners under the TS, prior right holders are absolutely protected 
against unlawful possessors until deregistration. 
  

 Adverse possessor can transfer land to another person and does not necessarily need 
to use formal conveyancing mechanisms: Mulcahy v Curramore Pty Ltd 

  
 Where possession of land is uninterrupted by the owner, the possessor can acquire 

title at common law.  
 Remember, in SA the period is 15 years uninterrupted use - Limitations of Actions Act 

1936 s4. 
  
  
Factual possession and Animus Possidendi 
 Factual and mental elements must be satisfied before a claim for adverse possession 

can be made: JA Pye Ltd v Graham. 
 Mulcahy v Curramore - the requisite kind of possession that would cause the 

limitation period to commence is possession which is open, not secret; peaceful, not 
by force; and adverse, not by consent of the true owner.  

 Shaw v Garbutt - the requisite possession was possession that was actual, open, 
continuous and exclusive.  

  
 
 
 
 
 
Factual possession 

1. Open, not secret 
o Possession must be such that it would be noticed by a documentary owner, 

reasonably careful of his or her interests: Re Riley; RPA 
o It reflects a policy objective that gives the true owner an opportunity to 

discover the adverse possessions and to take action to bring it to an end before 
the limitation period expires.  

2. Peaceful, not by force 
o The adverse possessor (AP) is prohibited from using force in obtaining and 

maintaining possession. 
o Shaw v Garbutt - peaceable possession meant uninterrupted possession and the 

threat of force may be a manifestation of an intention to exclude others. It is 
therefore not inconceivable that some element of force may be necessary in 
accessing land and threats of physical violence may well be used to defend 
possession and warn off those intending to enter the adversely possessed land.  

o In contrast - Bartlett v Ryan - Hamilton J considered that the extent of the 
plaintiff's fear of physical and verbal abuse from the AP meant that the 
possession was not peaceable.  

3. Continuous and exclusive  



o Need for a successful AP to demonstrate a sufficient level of physical control 
over the land.  

o The person claiming AP must have been dealing with the land as an occupying 
owner might have been expected to deal with it and must show that no one 
else has done so - Powell v McFarlane 

o Cadijo Unmar v S Don Manis Appu - grass growing on land that was otherwise 
unsuited to agricultural uses was harvested and sold. Held that the harvesting 
amounted to sufficient possession.  

o Tecbild Ltd v Chamberlain - tethering ponies and allowing children to play on 
the land were held to be too trivial to constitute AP.  

o Monash City Council v Melville - The adverse possessors (the Melville's), 
endorsed land owned by the council that adjoined their property. They clear it, 
planted it out, gardened on it and used it to host parties and other recreational 
activities. These actions were held to be sufficient to amount to AP.  

4. Adverse to the true owner 
o Possession cannot be adverse if it is with the permission or consent of the true 

owner.  
o E.g. a tenant under a lease cannot be an AP, nor can a person who uses land 

pursuant to a licence granted by the owner.  
o JA Rye v Graham (English Case) 

 G=AP.  
 G took possession of grazing land pursuant to a licence issued by the 

owner of the land. When the licence expired, negotiations for a new 
licence were not fruitful and G was asked to vacate the land, G remained 
in AP for enough time to benefit from the operation of the relevant 
statute of limitation so that the claim of the owner was barred.  

  
Animus Possidendi 
 A person needs to be more than a persistent trespasser to be an AP. 
 Must be intention to use the land for their own and to exclude all others, including 

the true owner, so far as practicable and lawful.  
 The enclosure of land that is the subject of an AP claim with fencing is often 

referred to as clear proof of a physical act that demonstrates AP.  
 Riley v Penttila 

o Residential land subdivision development that entitled owners of certain 
residential allotments to access, use and enjoy an area of land owned by the 
developer, which was set aside as a reserve.  

o The defendant had established a tennis court on the reserve and enclosed it 
with a fence.  

o The court held that this did not evince an unequivocal intention to possess the 
land. Instead, they held that the enclosure indicated an intention to derive a 
special enjoyment from the rights of access over the reserve.  

  
Fencing and voluntary payment of rights by the Adverse possessor 
 The enclosing of land with a fence is often presented as proof of AP with the 

exception of Riley v Penttila. 
  
Whittlesea City Council v Abbatangelo 
 Land owned be WCC; surrounded by land owned by A on three sides, the 4th side was 

a public road. A used WCC's land for keeping animals and cattle and hosting social 
events. They maintained the land and erected a fence along the boundary and the 
road, incorporating it, in a practical sense, with their own land.  

 The Victoria Supreme Court held that the maintenance of the fence and the land 
manifested the requisite exercise of control and exclusive possession.  


