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SLSS1001 

Introduction to Socio- Legal Studies 

WEEK 1 - 6/3/2018 Dr Allen George  

Lecture notes: Introduction: Law Power and Society Powerpoint slides 

Contention Points 

• The relationship between law and society and their positions of influence are fluid 

• The law is a product of privilege  

• Socio- legal studies is the examination of law through a range of lenses and 
perspectives 

• Socio- legal studies moves beyond interpreting the law, and enters the realms of 
contextualisation and analysis of its impact  

• Societal normality dictates law just as much as law dictates normality  

• Levels of law enforcements do not always work harmoniously  

• The law is influenced by many layers of society, none more so than politics and 
government  

• The power of law is limited; it is regularly disregard and often out right rejected 

• The role of human kind and the growing popularity of liberalism often outweighs 
the rule of law itself   

• Ultimately, those in positions of power determine the implementation, structure, 
interpretation and the eventual outcome of the law itself 

 

What is the law and who determines it? 
- Law is pronouncements on correct behaviour 
- Determined by judges but constructed by many layers of society; particularly 

government  
“Law is too important a social phenomenon to be analysed in a way that isolates it from other aspects of 
society and makes impossible an understanding of the complexity of its relations with other social 
phenomena, its ‘reality’ as part of life and not merely as a technique of professional practice” (Cotterrell 1992, 
p. 2) 

- Law is designed to maintain normality stability  
- Whilst law is designed to outline correct societal movement, it is often societal 

movement that dictates the law e.g postal plebiscite  
Ross, H 2001, illustrates the law as a pendulum, ultimately the driving factor in the running of society. This 
may disregard the impact that society has on the running of law.  

- Whilst designed to bring ‘justice’ the law is often written by and for the benefit of 
a specific cross section of society; white, upper class men  

Does the law work then? 
- In the case of its failure, social movements become primary e.g Me Too, Time’s 

Up, Apartheid  
- Power plays into it’s effectiveness e.g police brutality, Roberto Laudisio 

(http://www.abc.net.au/news/2012-11-14/coroner-hands-down-findings-in-curti-inquest/4370892) 
and the cases of findings being overruled e.g R V Wood 
(http://www.abc.net.au/news/2017-02-21/gordon-wood-and-why-the-odds-are-stacked-against-

him/8290798)  

- Law is easily and often ignored e.g driving and texting and out right rejected e.g 
America’s South, apartheid 

- Raises the questions of which laws should be ignored and which ones followed- 
some are placed with higher importance  

file:///C:/Users/Emily%20Graetz/Downloads/SLSS1001Week_1_2018.pdf
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- The priority of law and distribution of importance results in ineffectiveness of it’s 
purpose e.g focus on terrorism v domestic violence  

 

Liberalism and the Rule of Law 
Britannica: “protecting and enhancing the freedom of the individual” in favour of the restriction by politics 
(and law) 

- Perceived importance of laws raises questions of which ones to follow and which 
to ignore = heightened liberalism and rejection of ‘nanny state’  

- The ideas of liberalism, separation of powers (distributing powers between 
different bodies) and federalism (distribution of power between federal and state 
government) outweigh those rules of law at times  

- Suggested that the law is to protect but that is criticised and questioned e.g lock 
out laws  

- Continuous struggle between rule of humankind and rule of law 
Constitutionally, the government acts under the laws not through the laws (Dicey)  

Law and Justice  
- Justice and the law prove different concepts; winning in court does not = justice – 

justice is subjective  
- Law is also designed to produce ‘order’ so what is its relationship with ‘justice’ 

(before, after, merged, interchangeable)  
- Procedural: Politically correct way of dealing with justice 
- Substantive: Social justice and right distribution of benefits and burdens 
- Corrective: Corrections of wrongs e.g compensation  
- Retributive: Restorative e.g conferencing, drug court 

 

Power 
- Power within a context; class, gender, sexuality, race, physical force, language 
- Power is contextual  

 

 

12/3/18 Questions based on Week 2 Readings 

 

1. Was English law actually transported to Australia? 372-76 

- Aspects were changed, modified and disregarded but largely it was the spirit of the law that 

was transported 

- Development happened over a long period of time 

- Indigenous customary law- English military rule- English customary law? - Australian 

common law- Australia civil law 

- Initial lawyers and members of judiciary (mid 1800s) were physically transported from but 

not straight away 

- England= literal transportation of the law and following of English common law (law being 

based on precedent)  

- Australian acts (1986): independent action of law from England - couldn’t go to English legal 

systems, formal end of military rule – removed UK’s legislative power over Australian states  

2. What does it mean to speak of ‘Australian’ law? 353-376 

- English origins with many of their customs and practises transferred 

- Disregard for some aspects of these origins 

- Over time a detachment from English law 

- Many would now speak of ‘Australian’ law as a liberal and equal system  
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- Initial Australian law rooted in convicts and military rule but once this was phased out, 

developed own identity  

3. Why do we have states as well as the Commonwealth? 

- The Commonwealth didn’t come in to existence until Federation 1901 hence the states 

predated the Commonwealth  

- Previously was a series of colonies- development of unity was slow = still not unified system 

of law  

- The states had their own constitutions as there was no Commonwealth Constitution either 

4. How would you characterise the relationship between Australian and English law? 

- Heavily influential in early period of settlement 

- Colonisation itself and treatment of Indigenous people played a role in reinforcing English 

power and thus dominant English law over Indigenous customary law 

- As the nation became its own, developed independence of England and to an extent English 

law but always rooted in that history  

- Many of the customary practises in our current legal and political system nonetheless 

remain the same as the foundations were there  

5. What is the ‘separation’ of powers and how might this affect the ‘rule of law.’ 

- The distribution of power between the legislature/ parliament (makes laws), the executive 

(puts law into actions) and the judiciary (enforces law) 

- Designed so that power can’t reside within one group or person 

- In practise not entirely the case as there is overlap between the groups e.g the Prime 

Minister and Ministers are in the Executive and Parliamentary  

- Rule of Law applies to all those involved including legislature, executive and judiciary  

- The separation is also designed to ensure that the rule of law applies to other arms of 

government and so that power does not reside with one person or group 

6. What role (if any) should Indigenous customary law play in the Australian legal system? 

- Historically Indigenous customary law has played a minimal role in the Australian legal 

system although key cases such as Mabo have demonstrated exceptional developments  

- Education needs to come first so that all non-Indigenous Australians gain a better 

understanding of the importance of Indigenous customary law 

- Ultimately more needs to be done to accommodate for customary law and issues of land 

distribution particularly considering historical wrong doings  

- Needs to be greater recognition of Indigenous customary law i.e land rights and to work that 

in with own Australian common and civil law now 

WEEK 2 - 13/3/2018 Dr Allen George 

Lecture Notes: Foundations of the Australian legal system 

Contentions: 

• Law is just as dependent on societal norms and values as societal norms and values are 
dependent on law 

• The invasion of Australia was unique in the regard that the ‘settlers’ did not adopt or 
recognise the existing local lores 

• Indigenous law existed in many of the same ways that English laws did, the primary 
difference being a lack of transcript  

• Whilst common law is created by the court, it is just as much influenced by the people  

• Whilst the Rule of Law aims to remove arbitrary power, privilege inevitably plays a 
fundamental role in who even gains access to the law 
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• Australian law is therefore a hybrid of many influences; English law, English common law 
and customary law, to a certain extent Indigenous customary law and even the very 
context of Australia’s colonisation  

Topics for debate 

• Legal justice is an oxymoron; it is the failure of social justice 

• The law is the law; breaches of the law must be punished irrespective of whether or not 
offenders deem a law to be a ‘bad’ law 

• Customary law is dangerous because it means that there is not one law for all and signals 
the end of social cohesion in Australia  

Quick definitions 

• Liberalism: grounded in the “rule of law” and shaped by business class, industrial 
capitalism and representative democracy. It privileges individual freedom over the 
collective. “Life, liberty and property” (Locke) 

• Social liberalism: tolerance for social differences  

• Economic / neo liberalism: privatisation, reduced government spending and intervention 
in our lives 

• Procedural or formal justice: the ‘proper’ way of dealing with disputes 

• Substantive justice: distributive or social justice, grounded in right and distribution of 
benefits and burdens 

• Retributive justice: Use of punishment over rehabilitation  

• Restorative justice: youth conferencing, circle sentencing or drug court  

• Legal formalism: judges seen as the application rather than the making of the law, based 
on separation of powers  

• Common law: rules lie in prior cases or binding precedents made by judges 

• Statues: Rules or legislations created by parliaments 

• Civil law: Codified laws that consolidates law into statutes and law that refers to law 
applying to individuals. Most NSW cases heard in local magistrate’s courts 

• Criminal law: applies a higher standard of proof than civil law. Most NSW cases heard in 
local magistrate’s court 

• Equity courts: Used instead of common law to remedy injustices  

• Social norms: Common expectations/ prescriptions serving as guides for social behaviour; 
political action may produce new norms, which may be legitimised by law reform 

What is the law? 
- The law is a system of rules made by the state (nation or sovereign) and enforceable by 

prosecution or litigation  
- Body of rules that organise and maintain general order and wellbeing of society  
- External factors influence behaviour and societal norms just as much as laws do  
- Criminal Justice System = institutions that oversee the law 

English Legal System: A very potted history 
- Australia law largely inherited from English legal system 
- England’s own legal system developed from customary lores situated in different 

kingdoms (pre-1066)  
- Even conquers and invasions, respect for local lore remained 
- More singular kingdoms developed in 10th C= more homogenous local government 
- Despite this evidence of trial by order etc= still irrationality in legal system  
- More unified state resulting in a monarchy and developed feudalism (eventually a 

questioning of power e.g Magna Carter- although still limited)  
- Development of administrative processes e.g Doomsday book = movement  

Origins of Common Law 
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- Judges examined individual local criminal and civil cases- set precedent for action = 
standardisation and rigidity 

- Resulting in Equity – appeal to Chancellor based on ‘kings conscience’  
- Still matter of privilege with accessibility alone an issue  

Transportation of English Law 
- English brought their law and practised in a land regard as ‘uninhabited’  

“If an uninhabited country be discovered and planted by English subjects, all the English laws then in being, which are 
the birthright of every subject, are immediately then in force” (Blackstone in Chisholm and Nettheim, 2007, p.14) 

BUT: “The evidence shows a subtle and elaborate system, highly adapted to the country in which the people led their 

lives, which provided a stable order of society and was remarkably free from the vagaries of personal whim or influence. 
If ever a system could be called “a government of laws, and not of men,” it is that shown in the evidence before me.” 
(Justice Blackburn, Gove Land Rights Case 1971)  

- Obviously not the case e.g Mabo V Queensland  

New Territory  
1) Conquest 
2) Cession 
3) Settlement i) terra nullius BASED ON ii) lack of ‘civilised settlement’  
- In the case of number 3 regarding Indigenous inhabitancy, all has been disproven  

Customary Law 
- English ignorance of existing customary law e.g chiefs and headmen, enforcement of laws- 

existing system but as not written down, not recognised  
- E.g R V Murrell – argued to not be tied to common law as customary issue- not guilty = 

recognition of existing customary law?? 
- Legacy of competing legal systems remains  

Common Law- What is it  
Relies on:  

1) Entire legal system: values, principles, institutions, procedures, rules 
2) Created by courts: different to those enacted in Parliament  
3) Body of law distinct from ‘equity’  
- Justice Blackstone says that English people must only transfer or enforce their laws 

according to what is relevant and applicable  
- Australia initially under military law: no government, court, judges therefore no 

transportation of English laws= transportation of the SPIRIT of law 
- E.g Cable V Sinclair Cable argued and won case despite being a convict and ordinarily not 

having right to argue in court  

What is the Civil Law system?  
“Civil Law, in contrast, is codified. Countries with civil law systems have comprehensive, continuously updated legal 
codes that specify all matters capable of being brought before a court, the applicable procedure, and the appropriate 
punishment for each offense.” – https://www.law.berkeley.edu/library/robbins/CommonLawCivilLawTraditions.html 

- Codified law based on structure provided by Parliamentarians  
- Common Law: Judge is like an umpire- adversarial 
- Civil Law: Judge can investigate  

The Rule of Law 
- Law as a body of rules that organise and maintain: standardise  
- Based on due process 
- Law identifies and manages standards of conduct  
- Attempt to remove arbitrary power= all are held accountable  
- BUT e.g Section 10 where one may be charged but not have record- the rule of law is 

dependent on power and privilege  

Where Australian Law comes from  
- Spirit of English law  
- First Civilian judge not in Australia until 1810- prior to that it was men of power deciding 
- Autocratic power and corruption enabled by military rule  

https://www.law.berkeley.edu/library/robbins/CommonLawCivilLawTraditions.html
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- Australian Courts act 1828 all laws became independent of UK 

Where Law comes from 
- Key points of history: 

i. Parliamentary decisions 
ii. Constitution 

iii. International Laws  
iv. Customary law- only some recognition in Australia  

- Did English customary law become common law?  

Statute law and common law 
- Statute- made by the Parliament 
- Common Law- made by Judges and courts 

The Australian legal System  
- Law is made of legal systems of which Australia has 9  
- Separation of Powers: Parliament (legislation), Executive (carry it out), Judiciary (apply) 
- Dealt with in the Constitution  

The Constitution- an Act  
- Only the High Court can act on change- regarded as paramount so harder to change  
- Provides: organisational structure and legal framework 
- Designed to achieve basis requirement of Democracy and prevent misused power 
- Infers rights as opposed to explicitly stating them e.g Bill of Rights  

The High Court and the Constitutional System 
The Australian founders were quite clear that the High Court was to be the lynchpin of the whole constitutional system. 
Alfred Deakin called it 'the keystone of the federal arch' which would decide 'the orbit and boundary of every power'; 
the 'competent tribunal' which would 'protect the Constitution' and 'oversee its agencies'. – - Galligan, B, 'The Power of 
Seven' Smith, M Legal Process, 6th ed. Sydney, LBC, 1994, 619. 

- Parliament influences judges= equal in line with Parliament 

Categories and Jurisdictions of Law 
- International and Domestic 
- Commonwealth and State         Jurisdictions 

 
- Public and Private Law 
- Civil and Criminal Law (property, commercial, personal)          Categories 
- One case CAN be heard in more than one court   

Main sources of Law in Australia 
- Common Law 
- Legislation and statutory law 
- Constitutional law 
- International Law concerns 
- Customary law 

– https://sydney.kanopystreaming.com/video/australian-legal-systemhow-courts-and-parliaments-

work 

WEEK 3 - 20/3/2018 Karen Chilcott 

Lecture: Legal Research Skills (refer to worksheets and handouts as well)  

Sources of Law in Australia 
- Primary: the law itself: case law (courts), legislation (parliament)  

▪ Created by law making bodies  
▪ Includes legislation of state and federal level  
▪ Rules and legislation (state and federal parliament): subordinate legislation, of 

individuals or bodies with delegated authority  

https://sydney.kanopystreaming.com/video/australian-legal-systemhow-courts-and-parliaments-work
https://sydney.kanopystreaming.com/video/australian-legal-systemhow-courts-and-parliaments-work

