
INTELLECTUAL PROPERTY 1 

CLASS 1: 17 FEBRUARY 2020 - Introduction to Intellectual Property 

Reading and Viewing 

Compulsory:  

Chapter 1 

• Paris Convention and Berne convention late 19th century is now considered to be IP 

laws  

o Industrial property covered patents trademarks and design 

• WIPO – successor to the BIRPI which was established to introduce Paris and Berne 

convention  

o Objectives – promote protection of IP worldwide, ensure administration 

cooperation between IP unions 

• World Trade Organisation – set minimum level of protection members must provide 

• United Nations education and culture organisation – universal access to info and 

knowledge 

• Convention of Biological Diversity – ownership and control of plant genetic resources 

and indigenous rights 

 

 

Copying, Creativity and Copyright - R. Deazley and B. Meletti, Copying, Creativity 

and Copyright (CREATe Working Paper 2016/02) at 

https://www.create.ac.uk/publications/copying-creativity -and-copyright/  

Copyright positive 

• Encourages people to be creative 

• Benefits the economy 

Copying positive 

• DNA replication – DNA from our parents 

• Learn through copying and imitating those around you 

• Adults mirror and mimic others to create connections 

• Many famous people copied others or their own work in some sense such as 

Shakespeare and Keats - the work that we create is shaped by, and is connected to, 

work created by others before us 

‘Without doubt copying can be creative, and creativity often involves copying and 

appropriation’ 



The Game Is on Videos - The six episodes of the video series The Game Is On! at 

https://www.copyrightuser.org/educate/the-game-is-on/ 

• One – blue hair, glowing, paint, graffiti  

o Case 8 – graffiti same place as Banksy, even though the graffiti in the video 

are original artistic works created by the mysterious girl, it seems they are also 

acting of criminal damage. For this reason, they may not be protected by 

copyright. 

o Case 10 - Without the protection of the law, other people could simply make 

use of the work for free and the creator may not be able to earn a living from 

his or her work. 

• Two – Character from book coming alive 

• Three – interview style, boy died friends with stuntman 

• Four – Mycroft comes with issue national security – realise hadn’t solved other cases 

• Five – go through to place of stories, meet discarded character, ended with work end 

• Six – sherlock in a hospital as a patient and Dr Watson as the Dr, second Dr examines 

– same as somebody from his stories 

 

Case Files 8 and 10 

Public policy – street art – put up illegally 

Supplementary:   

Chapter 1 

• Law evolved in England after the development of the printing press – Australia law 

influenced by UK – Copyright Act 1912 declared Copyright Act 1911 (UK) to be in 

force in Australia  

• Copyright 

o Governed by Copyright Act 1968 

o No formal steps  

o Original idea in creating literary, dramatic, musical or artistic work 

• Designs 

o Governed by Design Act 2003 

o New and distinctive designs for visual presentation 

o 10-year monopoly  

• Policy Issues 

o Technology has made protection of it so much harder, for example 

photocopiers, tape recorders 

 

 

 

 

 

https://www.copyrightuser.org/educate/the-game-is-on/


 

Class 1: 17 FEBRAUARY 2020 – CLASS NOTES 

Reflective notes – one of the other case files – not one presenting on (32) (23 March), Not a 

mini essay, personal engagement first person, what attracted you to case file initial 

expectations and how these confirmed changes.  

Reflective – I choose that with preconception that after reading found, personal engagement. 

Cases don’t address real issue? address question being asked, not mini essay, primary and 

secondary research, evidence of reading, first person 

 

Take home exam – scenario, cases and legislation  

2-15 – law of copyright 

 

1.1 What is intellectual property? 

• Umbrella term 

• Property rights of intangible items 

(a) Subject matter (copyright; designs; patents; confidential information; trademarks; 

business reputation; other related rights) 

• Copyright rights law gives literacy works arts music, sound recording broadcasts, 

protects entrepreneurial activity 

• Design protects visual appearance of object (narrow right) 

(b) Rights over intangibles 

• All intellectual property protects intangible work 

• Intangible and physical rights are different 

• E.g. book, if you buy it you get the physical copy but you don’t get the intangible 

rights which stays with the owners (unless separate transactions) 

(c) Protection for whom? How do rights arise? How long do they last? 

• Owners protected - Most traditional person responsible for the creation of the subject 

matter, patents person who applies (usually inventor or inventor employer), 

trademarks – person who first uses the mark in Australia 

• Copyright usually as soon as subject matter is created not need to apply (e.g. writing 

as soon as it takes material form), Patents need to apply, trademarks can be registered 

but not required 

• Length – patents 20 years monopoly, designs 10 years, copyright your life plus 70 

years, trademarks as long as you continue to use you can renew   

 

1.2 IP law in Australia 

(a) Constitutional power 



Attorney-General of New South Wales v Brewery Employees’ Union of NSW (1908) 6 CLR 

469 [CB pp 8-11] 

• Workers trademarks applied to goods; indicate they had been made with union labour.  

Key case: Grain Pool of Western Australia v Commonwealth [2000] HCA 14; (2000) 202 

CLR 479 [CB pp 12-15] 

• Challenge commonwealth two acts, they gave patent like protection to breeders of 

new plant variety, high court accepted the acts were constitutionally valid. 

• Plaintiff challenged validity of the Plant Variety Rights Act 1987 Cth and Plant 

Breeder's Rights Act 1994Cth on the basis that s 51(xviii), with respect to “patents of 

invention” was limited by certain traditional concepts of patent law, including a 

requirement for both novelty and inventiveness. 

• Commonwealth can give copyright like protections etc, broad interpretation of 

language 

(b) Key Australian laws 

Copyright Act 1968 (Cth) 

Designs Act 2003 (Cth) 

Patents Act 1990 (Cth) 

Trademarks Act 1995 (Cth) 

Competition and Consumer Act 2010 (Cth), Sch 2 (‘Australian Consumer Law’) 

Tort of passing off 

Equitable action to restrain breaches of confidence 

But no tort of ‘unfair competition’: Moorgate Tobacco Co Ltd v Philip Morris Ltd [No 2] 

(1984) 156 CLR 414  

No attempt to create an IP act which deals with all areas in one 

Courts haven’t developed a tort of unfair competition – debate as whether they should often 

come up, courts say that parliament would need to extend the statutes they will not do it 

themselves 

 

1.3 International IP 

(a)  Key international conventions: Three key convention 

• Paris Convention for the Protection of Industrial Property 1883 and Berne Convention 

for the Protection of Literary and Artistic Works 1886 

• Before this time each state had different laws meaning individuals did not receive 

same protection in different countries.  

• Treaty got each country to bilateral treaties, all internally inconsistent in treaties, 

realised they needed to set up treaties which led to Paris and Berne convention 


