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LECTURES 1 and 2 – Introduction 

Short history of insurance generally 

 

See Pynt Chapter 3 

 

Early commercial risk transfer 

• Originated with the code of Hammurabi on a black stelae.  

• Risk journey – ancient Phoenicians – applied their trade in the Mediterranean  – loan upon bottomry – 

'Flemish word' – for a ships keel or hull.  A loan upon a ship, and under that loan, the loan is for marine 

adventure, the lender takes  the risk of the venture. Early forerunner of Marine insurance. 

• Ancient Rome – had a huge population. Around the turn of the millennia, gain supply to Rome, very 

important and supplying army important.  Indemnification of merchants against enemy attack and bad 

weather (supply to the army in the Second Punic War AND 41 to 54 AD – Rome offered to bear the risk 

of bad weather to merchants who shipped grain to Rome.  

 

Mediaeval insurance 

• 'Usury' – church regarded return on the loan – interest on the loan was considered 'usuress'- had an 

effect on risk transfer. Return on extending a loan. This was against the church 

• People started to look at ways around it. Lombard merchants in the North of Italy came up with a device 

to work around it. Came up with fictional sales and loans contracts where the rates varied to reflect what 

would otherwise be interest. Got around the church edicts on 'usury'. These contacts evolved into  Marine 

Insurance.   

• Centuries from the Lombard era end medieval and end of 19th century – largely Marine Insurance. 

• The word 'policy' is derived from Italian 'poliza' means promise. 

• Lombard's invited into London to supply their trade, there is a Lombard St, is part of the initial area 

granted by Henry 4th of England. Brought Marine contracts to English and in Insurance law. 

• Next interesting – the emergence of risk – probability  - predictability of events.  

• Underwriter will come up with the premium – mathematically. 

 

Lloyd’s of London  

• Lloyd's is not a company (ie insurer). It is a collection of underwriters (ie a market place). 

• Pre-Lloyd's insurance fire – 1666 – Fire of London. Wiped out a lot of London – wooden houses 

built close together. Series of great plagues.  

• Rebuilt up to date buildings – rebuild with the possibility with fire in mind.  

• Paved the way for fire insurance – safer bet. 

• In the year 1709 Barboam – 1710 – Sun Fire office – name survived 'Royal Sun Alliance' 'RSA'. 

• 200  years – Marine Insurance  

• South Sea Bubble Act – Hysteria in the markets – massive bull market – equities sky rocketed – 

Act was to make it more difficult to create a company to. Exclusive trading rights – and everyone 

piled into this company. The trading rights, traded off. Share price collapsed – enacted legislation 

to stop speculation. The 'Bubble Act' created charters to a couple of corporations – Act was limiting 

who could underwrite acts of insurance. 

• Life Insurance – incorporated  in 1706 – fixed contribution     
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• Equitable life insurance – 1761 – Dr Richard Price – surveyed when people where dying 'mortality 

table' calculation of life insurance premiums – form of probably theory.  

• Forerunner of what we see today. 

• Burglary insurance – late 1800's – industrialisation – creating greater inequality – have more 

possessions that can be stolen.  Mr Benz producing first commercially available motor vehicle 

1890's toward that turn of the century – jewellery robbery's 'smash and grab' – whole combination 

of things. 

• Society changing and insurance moving in to fill the gap. 

• Cuthbert Heath 

o Interesting fellow at Lloyd's Cuthbert Heath – the father of modern day Lloyd's – 

insurance brokers – accepting risk in certain areas – creating different forms of insurance 

– big earth quake in San Fran 1906 – thanks to Cuthbert Heath, Lloyd's insuring more and 

more property risk.  

o Pay all claims regardless of terms – Lloyds – if you have Lloyd's policy you claim – 

reputation of claims sky rocketed.   

 

English common law 

• Judge made law – common law 

• Statutory law – enacted  

• Judge made law involving-  the interpretation of statute 

• Carter v Bohm – Lord Mansfield – late 18 Century – Common law. 

• Duty of utmost good faith was created. 

• Life of Lord Mansfield was also interesting – the 'Zong' case – concerned general average – 

jettison part of the cargo to save the rest of the cargo. 

Short history of insurance in Australia 

 

• Most contracts subject to the ICA  

• 6 states – were colonies of England 

• 18 and 19 century – inherited English law. 

• Early underwriting in Aus dominated by English underwriters with agencies in Aus 

• After federation – there were Cth Law – Life Assurance Companies Act – 1905, Marine Insurance 

Act 1909 – duplicated Marine Act in 1906 

• Sir McKenzie Chalmers trawled through cases and came up with the Marine Act. Whilst is was about 

Marine Insurance, it came to govern all insurance contacts.  Until very recently, even non marine 

cases referred to Marine Insurance Act 1906 

• Marine Act 1909 in Aus – restricted to Marine 

• England – Insurance Act 2015 – in part it overrides Marine Insurance Act 1906.  It also changes to 

a large extent English common law which was relied upon heavily for common law which is not 

subject to ICA – incepted first of Jan 1986  

• Certain types of insurance exempted from the Act – Marine and Reinsurance Exempted. These 

areas rely on common law.  2015 onwards – it will become very Australian.  

• Exam – problem questions – Insurance Contracts Act  

• Prior to the ICA – miss-mash of insurance law – Common law 

 

Some major Australian developments 
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Pre-federation 

18th and 19th centuries - six self-governing colonies in Australia inherited the English common law and 

every English statute in force on the day it was colonised (to the extent that it could be applied). Early 

underwriting of risk in Australia was dominated by British companies with agencies in Australia. 

 

Post Federation 

• Life Assurance Companies Act 1905 (Cth)  

• Marine Insurance Act 1909 (Cth) 

• 1976 - Commonwealth AG gave the ALRC a wide Reference on Insurance Law. Insurance laws had 

been developed when the theory of "freedom of contract" was predominant. Unequal bargaining 

power has tended to mean in fact that the insurer is in a favourable position, compared with the 

insured. If, because of unequal bargaining power, unfair conditions are imposed on the insured, 

legislation was needed to remedy the inequality - consumer protection. 

 

ALRC Report No 20 (1982) 

• Examined the adequacy and appropriateness of the law of insurance contracts, given that it was a 

mixture of common law principles and a number of imperial, federal and state statutes. 

• The Commission observed that in some cases the interests of an insured person acting honestly 

were not adequately protected. An insured's duty of disclosure, which required them to give the 

insurer all information that a prudent insurer would think relevant, imposed a standard that was 

too difficult for a lay person to understand. Where an insured person breached the contract, the 

insurer was able to refuse to pay a claim, even if the insurer did not suffer any loss as a result of 

the breach. In addition, where the insurer became insolvent, the insured may have suffered a 

disastrous loss. 

Insurance Contracts Act 1984 (Cth) – Act of broad application that implements recommendations of 

Report 20. 

 

CIC Insurance Ltd v Bankstown Football Club Ltd 

• Re interpretation of Insurance Contracts Act:  

“It is well settled that at common law, apart from any reliance upon s 15AB of the Acts 

Interpretation Act 1901 (Cth), the court may have regard to reports of law reform bodies 

to ascertain the mischief which a statute is intended to cure. Moreover, the modern 

approach to statutory interpretation (a) insists that the context be considered in the first 

instance, not merely at some later stage when ambiguity might be thought to arise, and 

(b) uses “context” in its widest sense to include such things as the existing state of the 

law and the mischief which, by legitimate means such as those just mentioned, one may 

discern the statute was intended to remedy.” 

Wallis Report (1997) 

• Australian Prudential Regulation Authority (APRA) genesis from Recommendation 31 in the Wallis 

Committee's 1997 report: “A single Commonwealth agency should be established to carry out 

prudential regulation in the financial system“ 

• Australian Securities & Investments Commission (ASIC) was originally the  Australian Securities 

Commission (ASC), which came into being on 1 January 1991 under the ASC Act 1989. 

2001 – a year never to be forgotten  

• Whole world became interested in  

• 15 March 2001 – Australia's largest liability insurer, and second largest general insurer went into 

liquidation  
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• Drove change in the landscape – one of those things for instance, Royal commission by Justice 

Owen – gave a report on that – Three Volumes  

• A lot of people affected – APRA employee prior to collapse – HIH was teetering  

• APRA was looked at – was APRA's prudential regulation strong enough? Could it have been 

avoided? Capital Adequacy requirements been stronger? Few people went to jail – CEO Ray 

Williams and former  CEO Fai Rodney Adler. Paid too much for FAI – reserves array  

• Reserves puts on claims been made, but yet to pay. Claims that they don't even know about, but 

statistically (based on the book) IBNR – incurred but not reported 

• Collapse 

• Policies – terrorism exclusions  

• Australian government got worried about similar terrorist attacks in Australia 

• Government needed a pool of funds to pay for property damage resulting from terror 

• Policy of insurance covering it directly  

• Terrorism Insurance Act – Australian Reinsurance Pool Corporation - exclusion – pay the premium 

(ARPC) reinsurance fund 

• Reinsurance – cede risk – Munich Re, Swiss Re, Gen Re,  

• Eligible property for Terrorism Insurance Act – pay the funds  

• A fund of monies there in the event there is a terrorist attacked, as declared by the treasurer of 

Australia  

2001 - 2002 – HIH Insurance Australia’s second largest insurance co placed into provisional liquidation in 

2001  

• HIH Royal Commission (Owen) Report (2003) – following collapse of HIH – general insurance 

companies subjected to far stricter regulations. 

• Ipp Report 2002 – Following collapse of HIH and high level of litigiousness regarding negligence – 

Australia faced insurance crisis re availability and affordability of insurance. Ipp review 

commissioned to ‘examine a method for the reform of the common law with the objective of 

limiting liability and quantum of damages arising from personal injury and death’ – aim to tackle 

rising insurance premiums and reduced availability of public liability insurance. 

• Implementation of Civil Liability Act 2002 (NSW) 

o Far more restrictive than common law, and also sets out clear principles re liability and 

damages (cap on general damages). 

Cameron/Milne Review of the Insurance Contracts Act (2003)  

• Section 54  

• Nancy Milne and Allen Cameron  

• Reviewed the ICA ended up in legislative form, important changes by way of Insurance Contracts 

Amendment Act 2013 (ICAA 2013) 

The Brisbane floods (December 2010 to February 2011)  

• Came out of the Brisbane floods  

• Flood exclusions apparent 

• Difficult questions – concurrent causes – water damage from storm water run-off – if water 

escapes from stream that is flood and not covered, combination of the two (ie Concurrent – then 

the whole thing is excluded). 

• Fix up's to the ICA  

• Key factsheet Section 33A, b c, d of the Act 

• Statute definition of flood provision 1 A – 37A, B, C, D, E 

The nature of insurance and insurance contracts 

General contractual principles  

 
See Pynt Chapter 9  
 

• The formation of an insurance contract is governed by ordinary contractual principles. 
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Formation of general insurance contract 

Formation of general insurance contract governed by ordinary contractual principles. 

Must be intention to create legal relations: Leading Synthetics v Adroit Insurance.  

 

Invitation to treat 

Insurer first asks intending insured to answer series of questions. 

 

Delivery of information to insurer by intending insured is often invitation to treat (invitation to insurer to 

make offer of insurance): Carlill v Carbolic Smoke Ball Company 

 

Proposal for Insurance – usually handwritten document. Can also include speaking to insurer’s rep over the 

phone or completing online form – see, eg, Insurance Contract Act 1984 s 11 Definition of ‘proposal 

form’ 

 

To have insurance contract, must be offer and acceptance that deals w every material term of the contract.  

 

Material terms are: 

• ID of parties to contract – insurer and insured – in this context insured refers to party to insurance 

contract (in other contexts may refer to person who has benefits of insurance contract whether a 

party to it or not) 

• Description of risk transferred 

• Period of cover 

• Amount of any premium  

• Amount payable by insurer in event of loss. 

• Offer and acceptance not have to be in writing. 

 

Unless insurance is compulsory per statute, as with workers compensation, insurer can choose whether to 

make offer. If insurer wants to make offer of insurance, it will usually inform intending insured that it 

prepared to insure them for a particular premium and on the terms of its standard form policy wording 

relevant to that type of insurance (Standard cover), as amended by any written endorsement (i.e. a 

standard form variation to standard form policy wording – often tailored to meet circumstances of the 

insured) 

 

Policy wording and any endorsements to it are given legal effect by the making of an insurance contract: CE 

Heath Underwriting and Insurance v Edwards Dunlop and Co. 

 

Endorsements issued by insurer after contract is made is only effective if other parties to contract consent 

and there is consideration.  
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Contract is made when intending insured informs insurer in writing or orally that offer is accepted OR by 

conduct that makes it clear offer is accepted e.g. by paying the premium.  

 

Contractual documentation includes: 

 

• Standard form policy wording: 

• Recitals – brief description of circs that led to making contract and parties’ intentions in making the 

contract. 

• Insuring (or operative) clauses – records primary purpose of insurer to pay for loss caused by 

insured risk; defines scope of cover in widest terms – this then qualified by exclusions and policy 

terms. 

• Exclusions 

• Policy terms: 

o In Koompahtoo Local Aboriginal Land Council v Sanpine HCA divided terms of a 

general contract into (a) essential terms (conditions), breach of which will give innocent 

party right to terminate contract; (b) inessential terms (warranties), breach of which gives 

innocent party right to damages; (c) intermediate or innominate terms – breach of which 

gives innocent party right to damages and right to terminate if the breach is sufficiently 

serious.  

o BUT insurance contracts are labelled differently. Terms divided into: 

▪ Warranties – essential terms of insurance contract 

▪ Terms descriptive of the risk 

▪ Conditions – inessential terms of contract 

 

"Basis clauses" in insurance contracts  

 

Apply to pre-contractual statements made during the presentation of risks - i.e. in the proposal forms. They 

convert statements of fact in proposal forms from representations into warranties. In the ordinary course, 

false representations do not affect coverage unless they are material to the risk and influence the judgment 

of the underwriter involved. If the policy contains a basis clause, a false representation of any type will allow 

underwriters to decline indemnity for breach of warranty. Means that even a trivial, irrelevant or non-

causative breach can result in the insurer being discharged from liability. Tip balance too far in favour of 

insurer. 

 

ICA s 24 renders basis clauses ineffective. Provides that all statements of existing fact are to be treated as 

representations, and not as warranties. 

 

Definitions 

• Certificate or Schedule of Insurance: 

o summarises important terms, type of policy, ID of parties to contract, ID of additional 

non-party insureds, description of risk including location, policy period, sum insured or 

limit of indemnity, any applicable excess, premium paid or payable, applicable policy 

wording and endorsements.  

• (Endorsements) 

• Acceptance ‘subject to usual terms’: 

o Subject to ICA and Corporations Act Ch 7 an insured will be bound by an insurer’s usual 

terms for that type of insurance (to the extent they are not inconsistent with anything 

expressly agreed by the parties), even if: 

o the insurance is arranged orally and neither party refers to those terms – Lotus 

Manufacturing v Sun Alliance 
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o the insured has not been shown, read, or expressly agreed to those terms – Steadfast 

Insurance v F&B Trading Co 

o Qualified acceptance constitutes a counter offer.  

o Consideration and insurance premium 

 

Insurance usually involves an insured paying to an insurer a fixed amount (known as a premium) in 

consideration for the transfer of risk to the insurer, but that is not necessary element of insurance. There 

might be insurance in absence of premium (i.e. no contract), for instance: 

 

In the context of a compulsory insurance scheme such as compulsory third party motor vehicle insurance – 

statutory rather than contractual.  

 

R v Cohen; Ex parte Motor Accidents Insurance Board: Motor Accidents Insurance board required by 

Motor Accidents (Liabilities and Compensation) Act 1973 required by the Act to indemnify a person owning 

or using a motor vehicle re any liability incurred re death or injury to any person caused by use of that 

motor vehicle. Moneys w which Board required to discharge its liabilities provided mainly for premiums paid 

by owners of motor vehicles. It was an offence to use vehicle wo paying premiums BUT the indemnities and 

benefits payable by Board even if no premium paid. i.e. obligation to indemnify is derived from the Act, not 

from a contract, otherwise Board would not have to pay if premiums not paid – hence premiums not 

consideration for insurance contract. HCA held Board was still in business of insurance despite absence of 

insurance contract and consideration.  

 

Insurance by way of deed: 

• In the case of a ‘provision of insurance’ found in a non-insurance contract e.g. rental agreement 

considered in Bayswater Car Rental v Hannell 

• If insurance contract has assumption of premium but not expressly outlined, court will set 

reasonable rate for premium based on what insurer would likely have charged: Canberra Pools v 

MMI General Insurance 

 

If total failure of consideration or insurer avoids contract from beginning insurer must repay premium: 

Australian Widows Fund v National Mutual 

 

At common law, if insurer avoids policy for fraud, premium forfeited to insurer: Maye v Colonial Mutual 

 

ICA s 28(2) - If the failure was fraudulent or the misrepresentation was made fraudulently, the insurer 

may avoid the contract. (i.e. insurer may forfeit the premium – in practice this usually what they do these 

days.) 

 

Cancellation: 

• subject to terms of contract parties can generally cancel insurance contract before date of 

expiration and will get a refund of premium HOWEVER an insured is generally not entitled to a 

return of premium if they cancel the contract after the risk has commenced. 
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Parties to the contract and privity 

 

• Generally … if a third party gets a benefit under a contract, the third party does not have the right 

to go against parties to the contract beyond its entitlement to the benefit. 

• However, in insurance contracts, a non-party (third party beneficiaries of cover) can sue on 

insurance premium even if it has not paid the premium for it, provided the contract intended to 

benefit the third party: Trident General Insurance v McNiece. 

• See ICA s 48 

 

Assignment and novation:  

 

Insured has 2 main ‘assignment-type’ options:  

 

a) assignment or novation of insurance contract 

 

Insurance contract = personal contract that insures insured’s interest in the subject matter, not the subject 

matter itself. Subject to express wording, insurance does not run with the subject matter of the contract. 

Subject to the operation of the ICA (for example, s 50), a person who acquires an interest in the subject 

matter of an insurance contract taken out by, for or on behalf of someone else, does not also acquire the 

benefit of the contract unless they become a party to it (by assignment or novation) or the benefit of the 

contract is expressly extended to them. 

 

An insured can assign an insurance contract, but only with the consent of  

▪ the insurer; and 

▪ any other parties to the contract. 

 

From an assignee’s point of view, there is no point taking an assignment of a first party indemnity insurance 

contract unless the insured also transfers to the assignee their interest in the subject matter of the 

insurance contract before a loss. Unless the assignee has an interest in the subject matter of the contract at 

the time of a loss, it will have no claim on the contract – because first party insurance pays benefits to the 

insured for losses/damage to themselves or property they own. (These issues don’t arise with third party 

insurance.) 

 

At common law, some authorities suggest an assignment of a non-marine first party indemnity insurance 

contract is ineffective unless the contract and the subject matter are assigned to the same person at the 

same time – this is correct if insured is required to have an interest in the subject matter in order to enter 

the contract BUT there is disagreement on this point PLUS if ICA applies, then s 16: General insurance 

contract not void just because insured not have interest in the contract when they entered it. 

 

On an assignment of an insurance contract, the assignee becomes a party to the contract and can enforce it 

in their own name. In effect, an assignment constitutes a novation of the insurance contract in that it: 
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▪ involves the replacement of one of the parties to the contract with another; 

▪ transfers all the rights and obligations of the replaced party to the new one. 

 

b) assignment of the right to the proceeds of an existing or future insurance claim.  

▪ Insurance claim is a chose in action. An insured can assign the proceeds of an existing or future 

insurance claim, such that the insured remains the insured party under the contract.  

▪ Subject to the policy wording, this type of assignment does not require the insurer’s consent, but it 

does require the insured to comply with certain formalities, including notifying the insurer of the 

assignment.  

▪ An assignment of the proceeds of an existing or future insurance claim means that the assignee 

can enforce the claim in its own name if the formalities have been complied. If not, the assignee 

can only enforce the claim in the assignor’s name.  

▪ The insured’s right under an insurance contract pass to their personal representatives on death, 

bankruptcy, and in the case of a company, to its liquidator. 

 

Interim insurance contracts 

 

Often used to cover the time lapse that arises between the submission of a policy proposal and the 

completion of the proposed insurance policy. Interim insurance contracts, usually in the form of cover notes 

or insurance slips, are commonly found in motor vehicle, home, fire and burglary insurance. Applicants may 

want immediate protection, or it may be required by law to have insurance coverage at all times. 

 

Assignment of the Proceeds of an Existing or Future Insurance Claim 

First Party Insurance 

 

• An insurance claim is a chose in action. 

• Accordingly, an insured can assign the proceeds of an existing or future insurance claim, leaving the 

insured as the insured party under the contract. 

• Subject to the policy wording, this type of assignment does not require the insurer’s consent, but it 

does require the insured to comply with certain formalities, including notifying the insurer of the 

assignment. 

• An assignment of the proceedings of an existing or future insurance claim means that the assignee 

can enforce the claim in its own name if the formalities have been complied. 

o If not, the assignee can only enforce the claim in the assignor’s name. 

• The insured’s right under an insurance contract pass to their personal representatives on death, 

bankruptcy, and in the case of a company, to its liquidator. 

 

Liability (third party) insurance 

 

• The considerations in relation to the assignment of the proceeds of a claim for indemnity under a 

liability (third party) insurance are similar to the considerations in relation to a first party insurance. 
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CIC Insurance Ltd v Bankstown Football Club Ltd (1997) 187 CLR 384 

Facts: 

An “Industrial Special Risks Insurance Policy” which was in a standard form in widespread use, provided 

that, in a case of property damage, “the basis upon which the amount payable is to be calculated shall be 

the cost of reinstatement of the damaged property insured at the time of its reinstatement”. It also provided 

that rebuilding work “must be commenced and carried out with reasonable despatch, failing which [the 

insurer] shall not be liable to make any payment greater than the indemnity value of the damaged property 

at the happening of the damage”. 

2. On the other hand, the insured had an option to elect to claim the indemnity value of any damaged 

property, in which event the insurer was required to pay the value of that property at the time of the 

damage or to reinstate, replace or repair the property. 

3. The insured's premises were damaged by fire on 8 January 1992. The insured lodged a claim the 

following day. On 22 July 1992 the insurer's solicitors wrote to the insured alleging that the claim was 

fraudulent and stating that the insurer had decided to refuse the claim and cancel the policy. Condition 5 of 

the policy allowed the insurer to cancel it where the insured had made a fraudulent claim. The insured was 

unable to repair the property without payment by the insurer. 

4. On 24 September 1992 the insured instituted proceedings in the Supreme Court of New South Wales 

(Commercial Division) seeking a declaration that the insurer was liable to indemnify it in respect of the 

damage caused by the fire, as well as damages and interest. On 3 March 1993, another fire occurred which 

caused significant damage to the premises. The building required demolition. 

Held 

The insurer was only responsible for the damage caused by the first fire. 

The principal matters of general importance which were contested on appeal to this Court raise two issues of 

construction. 

The first concerns the construction of the terms of the Policy, it being in a standard form in 

widespread use.  This applies in respect of a “contract of general insurance” within the meaning given to 

that phrase by s 10 and s 11(6) of the Act. The Policy was such a contract.  

• The primary judge correctly emphasised that in the present case the policy did not impose upon 

the insurer any obligation itself to reinstate; rather, its obligation was to pay a sum of money for 

the cost of reinstatement. 

• The insurer never came under an obligation itself to reinstate the premises. That being so, 

authorities that suggested that the insurer would have to bear the increased cost of reinstatement 

occasioned by the third fire were not in point. 

o The obligation to pay the cost of reinstatement had accrued or, to use the expression in 

some of the authorities, “attached” to CIC, in the manner and with the particular 

consequences we have indicated, before the expiry of the Policy. That being so, 

subsequent events, in particular the third fire, did not change the nature or increase the 

quantum of that obligation. 

The second concerns s 58 of the Insurance Contracts Act 1984 (Cth). 

• Section 58 provides that, in certain circumstances, by force of the section there exists between the 

parties to an original contract of insurance a further contract, which we will call a statutory policy. 

The cover under the statutory policy is in respect of the period that commences immediately after 

the expiry of the cover provided by the original policy. 

• It is well settled that at common law, apart from any reliance upon s 15AB of the Acts 

Interpretation Act 1901 (Cth), the court may have regard to reports of law reform bodies to 

ascertain the mischief which a statute is intended to cure. 
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• Moreover, the modern approach to statutory interpretation (a) insists that the context be 

considered in the first instance, not merely at some later stage when ambiguity might be thought 

to arise, and (b) uses “context” in its widest sense to include such things as the existing state of 

the law and the mischief which, by legitimate means such as those just mentioned, one may 

discern the statute was intended to remedy . 

• In our view, the insurance cover of which s 58(2) speaks will not be set to expire within fourteen 

days and the obligation of the insurer to give notice informing the insured thereof will not arise if, 

before the commencement of that fourteen day period, the insurer has given written notice of 

proposed cancellation. If the insured accepts that notice as effective to cancel the subsisting 

contract, then there is no question of subsequently extending or renewing a cover which the 

insured accepts has already come to an end, or will do so upon expiry of any balance of the term of 

the notice. If the insured disputes the effectiveness of that notice, then ss 58 and 59, taken 

together, do not oblige the insurer to give a second notice to gainsay the effect stated in the first 

notice. 

• That is to say, if the insurer has given notice in writing to the insured of proposed cancellation, in 

apparent compliance with the procedure laid down in s 59, thereafter the policy is not one which is 

set to expire within the meaning of s 58. That was this case. It follows, in our view, that no 

statutory policy came into existence, and the cross-appeal by the Club should be dismissed. 

• Where an insurer has given notice in writing to the insured of proposed cancellation, in apparent 

compliance with procedure laid down in the Insurance Contracts Act 1984 (Cth), s 59, thereafter 

the policy is not one which is set to expire within the meaning of s 58, and the obligation of the 

insurer to give notice of expiry does not arise. 

Held: 

Accordingly, the Court held: 

• By Brennan CJ, Dawson, Toohey and Gummow JJ, Gaudron J contra, that the failure of the insured 

to commence the restoration and repair work with reasonable despatch before the later fire meant 

that the insurer was liable only to pay the indemnity value of the property at the time of the first 

fire. 

• By the whole Court, that an insurance policy of which the insurer had given notice of the proposed 

cancellation in apparent compliance with s 59 of the Insurance Contracts Act was not a policy which 

was set to expire within the meaning of s 58 and 

• so the insurer was not required to give the insured notice of the imminent expiry of the policy 

under s 58(2). 

• • By the whole Court, that it was unreasonable for the insurer to have withheld payment after the 

date of expiry of the policy, 

• as by then the time for the insured to elect to claim the indemnity value had passed and the period 

for the performance of 

• the restoration and repair work had also passed. Interest was therefore payable by the insurer 

from that date. 

• ‣ The period of “reasonable despatch” had passed when the third fire occurred, with the result that 

the insurer was only 

• obliged to pay to the club a sum representing the indemnity value of the damaged property at the 

time of the happening 

• of the damage sustained in the first fire. 

Pre-contractual non-disclosure and misrepresentation 

• A co-insured’s pre-contractual non-disclosure or misrepresentation will leave the innocent co-insureds 

without cover: Advance( NSW) Insurance Agencies v Matthews [1989] HCA 22  
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Advance( NSW) Insurance Agencies v Matthews [1989] HCA 22 

Facts: 

1. Mr and Ms Matthews submitted a proposal form seeking household insurance. 

2. In response to the question “have you ever had any...claim rejected?” Mr and Mrs Matthews answered 

no. 

3. They also answered a further question asking whether there were any other facts which should be 

disclosed in the negative. 

4. Mr Matthews failed to disclose an earlier claim for loss arising from a fire suffered by a business in which 

he had been a partner. He had made a claim on another insurer which had been rejected. 

a. That answer was false to the knowledge of Mr. Matthews but not to that of Mrs. Matthews. 

5. AIA rejected a theft claim by Mr and Mrs Matthews on the basis of the nondisclosure and 

misrepresentation. 

Held: 

Found for the insurance company.  

 

Where there is more than one insured party, the duty of disclosure under the section 21 of the IC Act 

extends to all of them, and similarly the references to ‘the person who became the insured’ in section 28 

also means each of the co-insured.   

It is natural to read the reference in that sub-section to “an insured” as a reference to each and every 

insured when the context is one in which the statute sets out to impose a duty to disclose material facts to 

an insurer.  

As Samuels J.A. noted in the Court of Appeal, the insurer has an interest in the individual history and claims 

record of each person who seeks insurance with the insurer. It would not harmonise with this context or 

with the existence of the duty of utmost good faith imposed by ss. 13 and 14 to read s. 21 as creating only 

a joint duty to disclose, that is, a duty to disclose limited to the joint acts and omissions of the co-insured. 

Accordingly, a fraudulent non-disclosure or misrepresentation by one of the co-insureds under section 28 

will allow the insurer to avoid the contract, even though another co-insured had no knowledge of the 

breach. 

The court rejected the argument that adopting this construction would lead to injustice for the innocent co-

insured. Rather, the court noted that it would be inherently unjust to allow a guilty party to compel 

performance by the insurer. 

The court also found that whether the contract is joint or composite is irrelevant in this context, noting that 

even in a composite contract, some obligations are joint.  

Code 

The HC (Mason CJ, Dawson, Toohey and Gaudron JJ) in this case held Pt4 of the ICA was a statutory code 

which replaced the common law. 

• The evident intention of the legislature is to replace the antecedent common law regulating non-

disclosure, misrepresentations and incorrect statements by insured persons before entry into a 

contract with the provisions of Pt IV.  To that extent Pt IV is a statutory code which replaces the 

common law. Accordingly, the circumstances in which it is legitimate to resort to the antecedent 

common law for the purpose of interpreting the statute are extremely limited: see Gamer's Motor 

Centre (Newcastle) Pty. Ltd. v. Natwest Wholesale Australia Pty. Ltd. [23] . However, in the light of 
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our view as to the meaning of the relevant provisions of the statute, we do not find it necessary to 

resort to the common law or to explore the bases on which it may be permissible to engage in that 

exercise. 

Knowledge 

In this case, Young J pointed out the insured must have actual knowledge. Constructive knowledge is not 

sufficient under s 21. 

• ... However, the insured must have actual knowledge of the thing, the mere fact that he ought in 

the ordinary course of business to have known is insufficient... 

 

What is and what is not a contract of insurance? 

 

See Pynt Chapter 1 (in particular 1.5 to 1.31) and Chapter 2. 

 

Insurance is a risk transfer, loss spreading arrangement.  It generally involves an insured transferring to an 

insurer the burden of a specified category of financial loss the insured must suffer if an event specified in the 

arrangement: 

• fortuitously occurs during the period of the arrangement (“occurrence based” insurance) - [in broad 

terms and subject to the policy wording, the word “fortuitous” ... carries the connotation that the 

cause of the loss should not have been intentional or inevitable: CCR Fishing Ltd v Tomenson Inc. 

(The ‘La Pointe’)]; or 

▪ is the subject of a claim first made against the insured, or of circumstances first notified to the 

insurer, during the period of the arrangement (“claims made” liability insurance). 

▪ The period of the arrangement (insurance period) is a fundamental aspect of an insurance 

arrangement.  

▪ An insurer takes on that financial burden by promising it will make good such loss by paying money or 

a corresponding benefit (money’s worth) to the insured as required by the terms of the arrangement: 

Prudential Insurance Co v Inland Revenue. 

▪ Important to be able to determine if arrangement is ‘insurance’ because, for instance, certain common 

law and equitable principles apply uniquely to insurance arrangements (e.g. duty of utmost good faith 

and subrogation). Also Cth, state, territory legislation and self-regulated codes of practice directed at 

insurance arrangements.  

▪ Different types of insurance governed by different laws – this course mainly concerned with general 

insurance. 

 

Essential characteristics of General Insurance 
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• There is no legislative definition of a contract of general insurance. It is necessary to look at the 

common law. There are necessary elements for a contract to be a contract of insurance. 

Risk transfer and ‘adverse effect’ 

• Transfer of risk is the sole or primary purpose of an insurance contract. So, for example, a lease is not 

an insurance arrangement even if it contains an indemnity clause that transfers specified risks to the 

lessee, because the purpose of a lease is to grant exclusive possession of property to a lessee. The 

transfer of the risk pursuant to the indemnity clause is an incidental of the lease, not its sole or 

primary purpose.  

• Insurance can be classified as either “indemnity” or “contingency”. 

• Indemnity insurance contract  Insurer promises to indemnify against a specified category of 

financial loss suffered by an insured as a result of the happening of a transferred risk. If risk 

eventuates but does not hurt the insured financially, insurer has nothing to indemnify against. Nature 

of the contract requires that transferred risk be adverse to interests of insured or beneficiaries of an 

insurance arrangement.  

• Contingency insurance contract  insurer promises to pay agreed amount upon happening of a 

contingent event irrespective of actual financial loss that an insured or beneficiaries of the contract 

would suffer if such event happens.  

 

Prudential Insurance Co v Inland Revenue Commissioners [1904] 2KB 658 at 662-663  

Reasoning: 

An insurer takes on that financial burden by promising it will make good such loss by paying money or a 

corresponding benefit (money’s worth) to the insured as required by the terms of the arrangement. 

 

Notion of risk transfer requires uncertainty. 

Channell J: “There must be either uncertainty whether the event will happen or not, or if the event is one 

which must happen at some time there must be uncertainty as to the time at which it will happen.” 

 

An essential characteristic of an insurance arrangement is that an insurer promises to pay an insured money 

or “some corresponding benefit (money’s worth) for an insured loss. 

 

Ratio: 

 

Channell J: insurance contract is “a contract for the payment of a sum of money, or for some corresponding 

benefit such as the rebuilding of a house or the repairing of a ship, to become due on the happening of an 

event, which event must have some amount of uncertainty about it, and must be of a character more or 

less adverse to the interest of the person effecting the insurance.” 

 

“The remaining essential is … that the insurance must be against something.” 

 

 

• HOWEVER NOTE Gould v Curtis [1913] 3 KB 84 – Cozens Hardy MR and Buckley LJ said Channell 

J was wrong to say that it is essential in a contingency insurance contract that risk transferred be 

adverse to the interest of the insured or the beneficiaries of the insurance.  
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• Kennedy LJ held ‘adverse effect’ was essential characteristic of insurance but might be too strong a 

description of the necessary effect in some circs.  

• BUT if no expectation that interest of insured would be adversely affected if risk eventuates, contract 

looks more like straight investment or wager – Wilson v Jones (1867) LR 2 Ex 139.  

• To distinguish from a straight investment or a wager, an insurance contract requires that when the 

contract is made there is at least an expectation that the interest of the insured or the beneficiaries of 

the insurance might be adversely affected if the risk eventuates: Re FAI Insurances Ltd v Custom 

Credit Corporation Ltd [1980] FCA 32 

o ‘Adverse effect’ = potentially adverse financial impact of a risk eventuating on an insured or 

the beneficiaries of an insurance contract. Without that potential, what is the risk being 

transferred? 

Uncertainty (fortuity) 

 

Prudential Insurance Co v Inland Revenue Commissioners [1904] 2KB 658 at 662-663 

• Notion of risk transfer requires uncertainty. 

o Channell J: “There must be either uncertainty whether the event will happen or not, or if the 

event is one which must happen at some time there must be uncertainty as to the time at 

which it will happen.” 

o Event is not uncertain or fortuitous if it is inevitable immediately before insurance period 

commences that the event will occur during the insurance period.  

o The “uncertainty” (fortuity) requirement means that unless the arrangement expressly 

provides otherwise, property insurance will not be cover an insured for damage to or 

destruction of property if the insured deliberately caused the loss. 

 

Legally binding 

• There is only insurance if an “insurer” is legally bound to accept the financial burden of a specified 

event if it happens.  

• The essential characteristic of risk transfer is missing if an arrangement allows an insurer to choose 

whether or not to  pay for a loss that falls within the scope of the risks described in the arrangement. 

• Payment of money or some corresponding benefit (money’s worth). 

• An essential characteristic of an insurance arrangement is that an insurer promises to pay an insured 

money or “some corresponding benefit (money’s worth) for an insured loss: Prudential Insurance 

Co v Inland Revenue Commissioners [1904] 2KB 658 at 662-663 

• Benefit will often be assessed in one of two ways: 

(a) reinstatement cost– Where property is lost or destroyed, in the case of a building, the  rebuilding 

thereof, or in the case of property other than a building, the replacement thereof by similar property 

in either case in a condition equal to, but not better or more extensive than its condition when new.  

 

E.g.  Where property is damaged: the repair of the damage and restoration of the damaged portion 

of the property to a condition substantially the same as, but not better or more extensive than its 

condition when new. 

 

(b) market value of the property or subject matter. 

 

Loss spreading 

• Loss spreading is the primary characteristic of the public aspect of insurance in that insurance works 

by a large number of insureds with similar risk profiles each privately transferring the same class of 

risk to the one insurer or group of insurers. – in this way, the cost of the losses that will happen to the 

few is spread amongst the many.  

• If payable, “premium” is the price paid by each insured to join a premium pool established by an 

insurer or group of insurers. Because each insured’s risk of loss is spread across all the insureds 

participating in the pool, the premium is usually tiny compared with the size of a loss an insured 

might suffer if an insured event occurs.  

• NOTE: A mutual or self ‘insurance’ scheme is not insurance if it only involves sharing or spreading risk 

of each contributor across all those contributing to the premium pool – each member is both insurer 
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and insured. Only insurance if outside entity assumes at least a part of each risk: Firma C-Trade SA 

v Newcastle P&I Association 

 

Non-essential characteristics of insurance 

Contract 

• Insurance arrangements are usually created by contract, but can be product of statute. 

 

R v Cohen; Ex parte Motor Accidents Insurance Board (1979) 141 CLR 577; 27 ALR 263  

(Pynt 1.25 – 1.28) 

Facts:  

Motor Accidents Insurance board required by Motor Accidents (Liabilities and Compensation) Act 1973 

required by the Act to indemnify a person owning or using a motor vehicle re any liability incurred re death 

or injury to any person caused by use of that motor vehicle. Moneys w which Board required to discharge its 

liabilities provided mainly for premiums paid by owners of motor vehicles. It was an offence to use vehicle 

wo paying premiums BUT the indemnities and benefits payable by Board even if no premium paid. i.e. 

obligation to indemnify is derived from the Act, not from a contract, otherwise Board would not have to pay 

if premiums not paid – hence premiums not consideration for insurance contract. HCA held Board was still in 

business of insurance despite absence of insurance contract and consideration. 

 

Mason J: “It is the relationship of indemnity that exists between insurer and insured, rather than the source 

of that relationship, that is the essence of the concept of insurance, so that it matters not whether the 

relationship arises by statute or contract … the fact that the Board is required to indemnify the owners and 

users of motor vehicles in respect of third party liabilities associated with motor vehicle accidents, is 

certainly sufficient to justify the conclusion that the Board’s function … is that of ‘insurance’, in the popular 

sense of that term.” 

Mason J said ‘relationship of indemnity’ is essence of concept of insurance. As general proposition this is not 

true, because:  

a) not all insurance is indemnity (it can be either indemnity or contingency) 

b) not all indemnity arrangements are insurance e.g. indemnity clause in contract for provision of goods or 

services does not necessarily give rise to an insurance relationship between parties to the contract. 

 

Indemnity 

In R v Cohen; Ex parte Motor Accidents Insurance Board – Mason J said ‘relationship of indemnity’ is 

essence of concept of insurance. As general proposition this is not true, because:  

a) not all insurance is indemnity (it can be either indemnity or contingency) 

 

b) not all indemnity arrangements are insurance e.g. indemnity clause in contract for provision of goods or 

services does not necessarily give rise to an insurance relationship between parties to the contract.  

Premium: Insurance arrangements usually require the payment of premium, but sometimes do not – e.g. 

when created by deed or statute. 
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Profit: Profit motive not a necessary element in Australia. 

 

Statutory extension of definition of insurance contract 

Section 10 Insurance Contracts Act 1984 (Cth) 

Contracts of insurance 

(1) A reference in this Act to a contract of insurance includes a reference to a contract that would ordinarily 

be regarded as a contract of insurance although some of its provisions are not by way of insurance. 

 

(2) A reference in this Act to a contract of insurance includes a reference to a contract that includes 

provisions of insurance in so far as those provisions are concerned, although the contract would not 

ordinarily be regarded as a contract of insurance. 

 

(3) Where a provision included in a contract that would not ordinarily be regarded as a contract of insurance 

affects the operation of a contract of insurance to which this Act applies, that provision shall, for the 

purposes of this Act, be regarded as a provision included in the contract of insurance. 

 

• The ICA extends definition ‘contracts of insurance’ beyond common law understanding where 

insurance must be the sole or primary purpose of the contract. 

o Extends to catch contracts which would not ordinarily be considered contracts of insurance 

but which have insurance provisions – 10(2). Legislation only operates on those contracts 

insofar as they contain insurance provisions.  

o S 10(3) makes sure ICA not circumvented by insurers requiring insureds to enter into other 

collateral contracts that would not ordinarily be regarding as contracts of insurance but which 

affect contract of insurance. 

o If nothing else, this ensures the duty of utmost good faith applies to the operation of an 

indemnity clause in a non-insurance contract and perhaps to other provisions of such a 

contract.  

 

**Bayswater Car Rental Pty Ltd v Hannell 10 ANZ Ins Cas 61-437** 

Facts:  

Mr Perraton rented a car from Bayswater Car Rental Pty Ltd (BCR). Clause 3 of the rental agreement 

provided that BCR, as the owner, had subject to para (b) agreed to indemnify Mr Perraton, as the hirer, 

against any liability incurred in the three respects referred to in para (a) arising out of a collision, involving 

the car, which took place during the term of the hiring. 

Mr Perraton collided with the rear of Mr Hannell's vehicle while driving the hired vehicle. Mr Perraton was 

clearly negligent. Mr Hannell brought an action against BCR, based on sec 51(1) of the Insurance Contracts 

Act 1984 (the Act), for the cost of repairs. 

Commissioner Greaves formed the view that the agreement was a contract of insurance for the purposes of 

sec 51(1) of the Act. 

The contract provided insurance cover in respect of Mr Perraton's liability to BCR.  


