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1.1 The nature of intellectual property 
 
What laws count as ‘intellectual property’ laws? 

- Copyright Act 1968 (Cth) 
- Trade Marks Act 1995 (Cth) 
- Patents Act 1990 (Cth) 
- Designs Act 2003 (Cth) 
- Plant Breeders Rights Act 1994 (Cth) 
- Circuit Layouts Act 1989 (Cth) 
- Competition & Consumer Act 2010 (Cth) – misleading & deceptive conduct* 
- Resale Royalty Rights for Visual Artists Act 2009 (Cth) 
- Australian Grape & Wine Authority Act 2013 (Cth)* 
- Passing off* 
- Breach of confidence* 

 
*not a property right per se 
 
 
Justifications for IP 

- Economic or utilitarian 
o Monopoly BAD BUT sometimes monopoly GOOD (or at least necessary) 
o Information, knowledge and culture are a share resource, like water, air light 

▪ As a general rule, more info, more knowledge & more culture is better than less → so we 
want people to create info, knowledge & culture 

▪ BUT unlike those other examples, they have to be created (not just exploited) buy people 
o Inexhaustible – it can be infinitely replicated, at essentially no cost 
o IP solves the problem by creating a property right in relation to an intangible thing 

▪ This means that I can control what is done in relation to that thing, and the mere fact that, in a 
practical sense everyone can possess it at the same time, they cannot do so lawfully 

- Neoclassical 
o There’s no point working out whether IP actually creates incentives 
o Economic value & wealth is created by treating IP like property 

▪ Can be assigned, can be licensed etc 
▪ Mere value created is sufficient justification for system 

- Nature law or normative justifications 
o Locke – application of labour to an un-owned thing, w some provisos, gives rights to take that thing 

out of the commons & make it one’s own 
o Kant – freedom & autonomy require some ability to possess or own things, or at least restrictions on 

what others can do with them, in order to allow human flourishing 
- Personality theory 

o View has elements in common w Kantian approach – artistic work as outpouring of personality of 
author 

o E.g. French Playwrights Decree in 1791 – ‘the most sacred, the most legitimate, the most 
unassailable, and I may say, the most personal of all properties, is the work which is the fruit of a 
writer’s thoughts’ 

o Finds some recognition in Moral Rights provisions of Copyright Act 
 
 
Rights over intangibles 

- Property rights in intangibles protects products of human creativity & inventiveness 
 
What is property? 

- Any type of right (recognised by law), interest or thing which can be owned & has value 
- Types of property: 

o Real property (land) 
o Personal property 

▪ Chattels real (leasehold) 
▪ Chattels personal (everything else) 

• Tangible (CIP) 

• Intangible (CIA) 
 
Personal property 

- Hammer 
o Tangible & corporeal 
o Defined in 3 dimensions 
o There is only 1 of it – if I have it no one else has it 
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o Can be replicated at cost 
- Song 

o Intangible & incorporeal – can’t hold it 
o Inexhaustible – can be infinitely replicated at essentially no cost  
o Non-excludable – many people can have it at the same time 
o Limited monopoly – limited by time 

▪ Monopoly is what creates the incentive to create it in the first place 
o Express carve outs or exceptions 

 
 
Property rights 

- Copyright = law that grants creators (e.g. authors, producers) EXCLUSIVE property rights in their creations 
- Creates property rights for something that is intangible  

o i.e. not protecting the physical book/CD but rather the words/music in it 
 
Key features of IP rights: 

- 1) exclusive use 
- 2) property right – enforceable against the whole world 
- 3) transferability – ability to assign right 

 
 
Registration vs Rights at the point of creation 

- Register 
o Trade marks 
o Patents 
o Designs 
o Plant Breeder’s Rights 
o Circuit Layouts 

- Non-register 
o Copyright 
o Confidential info* 
o Misleading & deceptive conduct* 
o Passing off* 

 
*not a property right per se 
 
 
Absolute and relative monopolies 
 
 
Duration of rights 

- Patent = 20yrs 
- Copyright = life + 70yrs 
- Trademark = forever as long as you are using it 
- Designs = 10yrs max (25yrs in some countries) 
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1.2 The constitutional basis for IP law 
 

- IP is a matter of federal jurisdiction 
o i.e. Cth Parliament makes IP laws 

- Constitutional basis – CC s51 (powers of federal government) 
o (v) postal, telegraphic, telephonic, and other like services 
o (xviii) copyrights, patents of inventions, and trade marks 

▪ Early authority interpreted s51(18) narrowly: the ‘Union Label’ case – not allowed to legislate 
for union marks cus union marks did NOT fall within definition of “trade marks” 

▪ Later interpreted broadly in Grain Pool to include plant varieties & circuit layouts 
o (xxix) external affairs 

 
 
 

1.3 International Influences 
 
Intellectual Property law has long been the subject of a series of international agreements 
 
Treaties 

- Major treaties 
o 1) Paris Convention (Patents & Trade Marks) 
o 2) Berne Convention 1886 (Copyright) 

▪ The Berne Convention for the Protection of Literary and Artistic Works  
▪ seeks to provide an international system of protection for some subject matters recognised in 

the Australian Copyright Act. 
▪ The logic of the Berne Convention rests on two pillars:  

• 1) national treatment and  
o National treatment is embodied in article 2(1) of the 1886 Berne Convention: 

‘Authors who are nationals of one of the countries of the Union, or their 
successors in title, shall enjoy in the other countries for their works, whether 
published in one of those countries or unpublished, the rights which their 
respective laws do now or may hereafter grant to their nationals.’ 

o Under this system, each member of the Berne Union affords foreign authors 
the same copyright standards they afford domestic authors. If Country A 
grants authors 50 years of protection, and B grants 20 years of protection, 
then B’s authors will enjoy 50 years in A even though their works are out of 
copyright in country B. 

• 2) minimum standards. 
o If national treatment was the sole obligation with the Convention, it would 

permit each member of the Berne Union to fashion widely divergent national 
copyright standards (country B could continue to have its 20 year term).  

o To avoid this, the drafters of the 1886 Berne Convention inserted a variety of 
minimum rights for certain works. 

o 3) TRIPS 1994 (Patents, Trade Marks and Copyright and related rights) 
▪ The Agreement on Trade-Related Aspects of Intellectual Property Rights, TRIPS (1994) 
▪ an agreement under the umbrella of the World Trade Organization (WTO) Agreements.  

• Every member of the WTO must comply with TRIPS.  
▪ TRIPS incorporates most of the provisions of Berne, and includes some further obligations, 

particularly on newer technologies and enforcement.  
▪ Breaches of TRIPS can be the subject of dispute settlement proceedings in the WTO which 

may ultimately lead to sanctions. 
- Other important “copyright” treaties 

o 4) Rome Convention 1961 (other subject matter) 
▪ The Rome Convention for the Protection of Performers, Producers of Phonograms and 

Broadcasting Organizations 1961  
▪ provides an international system of protection for so-called ‘neighbouring rights’ in sound 

recordings, broadcasts and performances. 
o 5) WIPO Internet Treaties 

▪ In 1996, 2 agreements were concluded: 

• 1) WIPO Copyright Treaty (communication right)  

• 2) WIPO Performances and Phonograms Treaty 
▪ The goal of these treaties was to update/supplement copyright law to take account of the rise 

of digital and network technologies (such as the internet). 
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o 6) Marrakesh Treaty (access to copyright works for the blind) 
▪ The Marrakesh Treaty to Facilitate Access to Published Works for Persons Who Are Blind, 

Visually Impaired or Otherwise Print Disabled 
▪ first multilateral agreement that obliges signatories to have exceptions to copyright law.  

• Previous copyright treaties have provided for mandatory rights and optional 
exceptions and provisions that limit the right of countries to introduce new copyright 
exceptions (TRIPS art 13). 

▪ The agreement seeks to address the ‘book famine’ that sees something like 5% of all 
published literary works available in forms accessible to blind or visually impaired people.  

▪ It requires exceptions for domestic copyright law and to allow cross-border transfer of 
accessible versions subject to various limitations.  

▪ The Marrakesh Treaty came into effect in September 2016, and spurred amendments to 
Australian law in the form of the Copyright Amendment (Disability and other Access 
Measures) Act 2017 (Cth). 

 
 
 
Bilateral, Regional, and Plurilateral Trade Agreements 

- IP obligations have become commonplace in bilateral, plurilateral and regional trade agreements.  
- Australia’s law has, for example, been significantly influenced by the IP chapter in the Australia-US Free 

Trade Agreement concluded 2004.  
- Australia also in 2015 concluded the Trans-Pacific Partnership (TPP), a regional agreement involving 12 

countries and including a detailed IP Chapter.  
- The US repudiated the TPP but the remaining TPP members intend to go forward (suspending a few 

provisions including some copyright provisions). 
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2.2 HISTORY OF COPYRIGHT LAW 
 
Royal Prerogatives and the Stationers’ Company 

- Stationer’s copyright 
o Origin of the notion of copyright 

▪ Formalised protection commenced w English formation of the Stationers’ Company of 
London, a printers’ guild monopoly (1557) that kept a register of books and their effective 
owners 

▪ Entry in the register asserted ownership of the book  
▪ Exclusive right to print & publish 

• i.e. copyright used to be the exclusive rights to make copies of books granted to  
o Rights belonged to the printer 

▪ Not about authorship – right of printers & publishers 

• i.e. no concept yet of author’s rights 
o Government interest in arrangement 

▪ Censorial – control of book supply 
- Private rights 

o Contractual, enforced in chancery 
 
 
The Statute of Anne 1710 

- Statute of Anne = “we are creating this new copyright re: printing w specific conditions AND it doesn’t last 
forever (14+14yrs)” 

- Arose out of London printers unhappy w Scottish printers not being subject to the monopoly following union 
between Scotland & England 

- Preamble: ‘Whereas printers, booksellers, and other persons have of late frequently taken the liberty of 
printing, reprinting, and publishing, or causing to be printed, reprinted, and published, books and other 
writings, without the consent of the authors or proprietors of such books and writings, to their very great 
detriment, and too often to the ruin of them and their families: for preventing therefore such practices for the 
future, and for the encouragement of learned men to compose and write useful books…’ 

o Unauthorised printing/publishers causes loss to authors/proprietors & their families → Act claims to 
prevent this 

o Focus of Act was v limited – sought to prevent unauthorised printing & publishing of books considered 
detrimental to English authors 

- Justification 
o Economic justification 

▪ Encourage people to create more copyright works 
o No normative justification 

- Duration 
o For books already printed 

▪ Author (if rights not transferred) or assignee of rights (e.g. bookseller or printer) had a sole 
right of printing the book for 21yrs from 10 April 1710 & no longer 

o For unpublished books & future books 
▪ Author (or assignee) sole right to print & reprint for 14yrs from day book was first published 

• No rights come into existence UNTIL published 
▪ Another 14yr term if author still alive, and any assigned right would return to the author 

• So in total = up to 28yr term if author remains alive 

• Can post-date death of author (if they died after 14yr period but within the 2nd 14yr 
period) 

- Punishments: 
o Forfeiture of the books 
o Penalty 

- Conditions 
o Had to register title of book in register book of company of stationers 

▪ On the basis that people may infringe the act in ignorance & without this knowledge they 
could not seek the consent of the true owner of the copyright 

o 9 copies of the book once printed had to be distributed among the Universities like Oxbridge & the 
Royal Library 

o If book was too expensive, could petition to have a reasonable price set 
- What did SOA do to common law copyright (if such a thing existed?) 

o Noted that there were private contracts upheld in Chancery between publishers & booksellers & 
sometimes authors 

o Millar v Taylor 
o Donaldson v Beckett 
o ‘The notion of a perpetual privilege and monopoly, was within these few years hatched among the 

booksellers, who now come with glossing colours, and under the pretense of serving the cause of 
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literature, mean only to get the fruits of genius into their own hands for ever. But the consequences of 
this new doctrine, were it established, would be fatal to the interests of letters, and the fame of every 
valuable author…’ 

▪ Nothing is new 
 
The ‘literary property wars’ 

- In early cases, issue = whether common law copyright was extinguished by Statute of Anne 
o COA held there is perpetual common law copyright & statute was for mere regulation: Millar v Taylor 
o BUT HOL held there was NO common law copyright & if there was it would be overruled by statute: 

Donaldson v Beckett 
- NOW 

o s8 asserts exclusive jurisdiction of the statute w regards to copyright 
▪ i.e. Copyright in essence shall not exist except under this Act 

o SO there is no longer a concept of common law copyright 
o BUT if Copyright Act was repealed → would it spring back into existence? 

 

 
 

 
 
18th and 19th Centuries: the accretion of new subject matters 

- Statutory protection gradually expanded to cover: 
o Other types of works & subject matter 

▪ Books became paintings & sculptures → which became dramatic works → which became 
engravings etc (not necessarily in that order) 

• Then expansion through means/technological types of works – sound recording, 
broadcasts, cinematographic films, print editions etc 

▪ That expansion of subject matter continues throughout history of copyright 
▪ Each new right tended to get a separate legislative regime 

o Other types of exclusive rights  
▪ i.e. not just reprinting/reproducing but public performance of musical & dramatic works 

 
 
Rationalisation of copyright in the early 20th Century 

- Centralisation in Copyright Act 1905 
o Variety of diff provisions in relation to diff works 
o Varying provisions in diff colonial legislatures complicated the picture even more 

Millar v Taylor (1769) 4 Burr. 2303, 98 ER 201 
Facts: 

- In 17498, author of a book of poetry (The Seasons) died in 1748 
- In 1729, Miller acquired publishing rights 
- Taylor published poetry & printed 1000 copies without permission AFTER exclusive rights granted by 

Statute of Anne expired 
 
Held: 

- Miller won – common law copyright persisted well beyond Statute of Anne & indefinitely 
o i.e. there is perpetual copyright – statute is just for regulation 

 
Reasoning: 

- (3:1) There was copyright for the benefit of the author at common law, and the SOA did NOT take it away 

Donaldson v Beckett (1744) 98 ER 257 
- Overturned Millar v Taylor 

 
Facts: 

- Executors of Millar’s estate sold alleged right to print to Beckett → successfully obtained an injunction to 
prevent Donaldson (Scottish bookseller) from printing The Seasons 

- Donaldson appealed 
 
Held: 

- Common law copyright existed in published works 
- Statute of Anne took away perpetual common law copyright 
- Right was unaffected by Statute of Anne 

 
Reasoning: 

- (HOL 6:5) Whatever the position of common law copyright, SOA supplanted it 
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o The Copyright Act 1905 brought the varying rights under 1 umbrella Act – in a structure similar to that 
which we see in the current Act 

- Repealed & replaced w Copyright Act 1912 → incorporated into Aus law the Copyright Act 1911 (UK) 
o continued to be in force in Aus after it was repealed in UK 

- Copyright Act 1968 (CURRENT ACT) repealed & replaced 1912 Act 
 
 
International developments 

- International developments have played a big role in the development of Aus copyright since 1968 (& 
internationally for that matter) 

- First international treaties → now increasingly bilateral & multilateral treaties expand the scope & nature of IP 
protections 

- This continued growth in protections has been met w pushback 
o E.g. creative commons project which increases education regarding copyright, and provides licences 

for others to use which allows them to licence others to use their work 
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2.4 COPYRIGHT PRINCIPLES 
 

Basics of copyright MUST KNOW 
 
The chose in possession 

- Chose in possession – e.g. CD 
o You are paying for the licence from the copyright owner to do things that are their exclusive right 
o You pay $$$ for LICENCE to do things NOT for the CD (which is a CIP) 

- What goes into a recorded song? 
o Lyrics 
o Music 
o Recording 
o SO 1 song may have different copyright owners w numerous exclusive licences & licensees 

- For a CD – Intangible copyright works & other subject matter: 
o Literary work 
o Musical work 
o Sound recording 
o Artistic work (e.g. cover art on CD) 

- SO 
o Important to separate physical thing to the actual work (e.g. song) → within the work must separate 

out the distinct copyright works & other subject matter units (e.g. lyrics, music, sound recording)  
o WHEN YOU BUY A CD YOU DON’T OWN THE CIA (SONGS) – YOU LICENCE IT FROM THE 

COPYRIGHT OWNER  
▪ THE ONLY THING YOU OWN IS THE PIECE OF PLASTIC (CD ITSELF) 

 
 
What is copyright? 

- Copyright = exclusive right to do certain things in respect of particular works or subject matter  
o i.e. exclusive right to do the particular things listed in the Act 

- Works: Copyright Act s31 
o Literary work 
o Musical work 
o Artistic work 

▪ fewer rights than other 3: s31(1)(b) 
o Dramatic work 

- Other subject matters: 
o Sound recording: Copyright Act s85 

▪ “make a copy” is more limited than in s31 
▪ e.g. gym playing music → they are causing the recording to be heard in public → need a 

licence to do this 
o Cinematograph films: Copyright Act s86 

▪ Similar to sound recordings – they have limited rights 
o Broadcasts: Copyright Act s87 

▪ E.g. recording whats on TV on my phone example 
o Published editions: Copyright Act s88 

▪ Published editions = the way the particular work is set out in the book 
▪ Extremely limited right – right to make an EXACT COPY 

• Will only infringe right if you make an EXACT copy (c.f. literary works, need not copy 
the whole exact thing) 

 
Example – song 

- Lyrics 
o Reproduce 
o Publish 
o Communicate 
o Perform  

- Music 
o Reproduce 
o Publish 
o Communicate 
o Perform  

- Recording 
o Copy 
o Cause to be heard in public 
o Communicate  
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s31 Nature of copyright in original works 
(1) For the purposes of this Act, unless the contrary intention appears, copyright, in relation to a work, is the 

exclusive right: 
(a) in the case of a literary, dramatic or musical work, to do all or any of the following acts: 

(i) to reproduce the work in a material form; 
(ii) to publish the work; 
(iii) to perform the work in public; 
(iv) to communicate the work to the public; 
(vi) to make an adaptation of the work; 
(vii) to do, in relation to a work that is an adaptation of the first-mentioned work, any of the acts 

specified in relation to the first-mentioned work in subparagraphs (i) to (iv), inclusive; and 
(b) in the case of an artistic work, to do all or any of the following acts: 

(i) to reproduce the work in a material form; 
(ii) to publish the work; 
(iii) to communicate the work to the public; and 

(b) in the case of a literary work (other than a computer program) or a musical or dramatic work, to 
enter into a commercial rental arrangement in respect of the work reproduced in a sound 
recording; and 

(c) in the case of a computer program, to enter into a commercial rental arrangement in respect of the 
program. 

 
 
s85 Nature of copyright in sound recordings 

(1) For the purposes of this Act, unless the contrary intention appears, copyright, in relation to a sound 
recording, is the exclusive right to do all or any of the following acts: 

(a) to make a copy of the sound recording; 
(b) to cause the recording to be heard in public; 
(c) to communicate the recording to the public; 
(d) to enter into a commercial rental arrangement in respect of the recording. 

(2) Paragraph (1)(d) does not extend to entry into a commercial rental arrangement in respect of a sound 
recording if: 

(a) the copy of the sound recording was purchased by a person (the record owner) before the 
commencement of Part 2 of the Copyright (World Trade Organization Amendments) Act 1994; and 

(b) the commercial rental arrangement is entered into in the ordinary course of a business conducted 
by the record owner; and 

(c) the record owner was conducting the same business, or another business that consisted of, or 
included, the making of commercial rental arrangements in respect of copies of sound recordings, 
when the copy was purchased. 

 
 
s86 Nature of copyright in cinematograph films 
For the purposes of this Act, unless the contrary intention appears, copyright, in relation to a cinematograph film, is 
the exclusive right to do all or any of the following acts: 

(a) to make a copy of the film; 
(b) to cause the film, in so far as it consists of visual images, to be seen in public, or, in so far as it consists of 

sounds, to be heard in public; 
(c) to communicate the film to the public. 

 
 
s87 Nature of copyright in television broadcasts and sound broadcasts 
For the purposes of this Act, unless the contrary intention appears, copyright, in relation to a television broadcast 
or sound broadcast, is the exclusive right: 

(a) in the case of a television broadcast in so far as it consists of visual images—to make a cinematograph 
film of the broadcast, or a copy of such a film; 

(b) in the case of a sound broadcast, or of a television broadcast in so far as it consists of sounds—to make a 
sound recording of the broadcast, or a copy of such a sound recording; and 

(c) in the case of a television broadcast or of a sound broadcast—to re-broadcast it or communicate it to the 
public otherwise than by broadcasting it. 

 
 
s88 Nature of copyright in published editions of works 
For the purposes of this Act, unless the contrary intention appears, copyright, in relation to a published edition of a 
literary, dramatic, musical or artistic work or of two or more literary, dramatic, musical or artistic works, is the 
exclusive right to make a facsimile copy of the edition. 
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Ownership – whose rights are these? Who is the owner? 
- Works 

o Author (person who creates it) is the owner: s35(2) 
o UNLESS employment: s35(6) 

- Sound recording 
o The maker is the owner: s97(2) 
o UNLESS s97(3) 

 

 
 
  

s35 Ownership of copyright in original works 
(1) This section has effect subject to Parts VII and X. 
(2) Subject to this section, the author of a literary, dramatic, musical or artistic work is the owner of any 

copyright subsisting in the work by virtue of this Part. 
(6) Where a literary, dramatic or artistic work to which neither of the last two preceding subsections applies, or 

a musical work, is made by the author in pursuance of the terms of his or her employment by another 
person under a contract of service or apprenticeship, that other person is the owner of any copyright 
subsisting in the work by virtue of this Part. 

 
 
s97 Ownership of copyright in sound recordings 

(1) This section has effect subject to Parts VII and X. 
(2) Subject to subsection (3), the maker of a sound recording is the owner of any copyright subsisting in the 

recording by virtue of this Part. 
(2A) If there is more than one owner of the copyright in a sound recording of a live performance, the owners 
 own the copyright as tenants in common in equal shares. 
(3) Where: 

(a) a person makes, for valuable consideration, an agreement with another person for the making of a 
sound recording by the other person; and 

(b) the recording is made in pursuance of the agreement; 
the first-mentioned person is, in the absence of any agreement to the contrary, the owner of any copyright 
subsisting in the recording by virtue of this Part. 
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In what circs do you get those rights? – subsistence  
- Works 

o Unpublished works: s32(1) 
▪ Work must be original & unpublished 
▪ At the time, the author must be a qualified person (resident or citizen of Aus OR resident or 

citizen of another country that grants us the same rights as we grant them) 

• Qualified person: s32(4) 
o Published works: s32(2) 

▪ Copyright continues to subsist if 1 of c-e is met 
- Sound recordings: s89 

o No requirement of originality 
o Maker must be a qualified person 

 

 
 
  

s32 Original works in which copyright subsists 
(1) Subject to this Act, copyright subsists in an original literary, dramatic, musical or artistic work that is 

unpublished and of which the author: 
(a) was a qualified person at the time when the work was made; or 
(b) if the making of the work extended over a period—was a qualified person for a substantial part of 

that period. 
(2) Subject to this Act, where an original literary, dramatic, musical or artistic work has been published: 

(a) copyright subsists in the work; or 
(b) if copyright in the work subsisted immediately before its first publication—copyright continues to 

subsist in the work; 
if, but only if: 

(c) the first publication of the work took place in Australia; 
(d) the author of the work was a qualified person at the time when the work was first published; or 
(e) the author died before that time but was a qualified person immediately before his or her death. 

(3) Notwithstanding the last preceding subsection but subject to the remaining provisions of this Act, copyright 
subsists in: 

(a) an original artistic work that is a building situated in Australia; or 
(b) an original artistic work that is attached to, or forms part of, such a building. 

(4) In this section, qualified person means an Australian citizen or a person resident in Australia. 
 
 
s89 Sound recordings in which copyright subsists 

(1) Subject to this Act, copyright subsists in a sound recording of which the maker was a qualified person at 
the time when the recording was made. 

(2) Without prejudice to the last preceding subsection, copyright subsists, subject to this Act, in a sound 
recording if the recording was made in Australia. 

(3) Without prejudice to the last two preceding subsections, copyright subsists, subject to this Act, in a 
published sound recording if the first publication of the recording took place in Australia. 
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How long do the rights last? 
- Works: s34(2) & (3) 

o 70yrs after death: s34(2) 
o Unpublished works can effectively have perpetual copyright until published 

▪ Because once published → 70yrs from date of publishing 
o Separate system for engravings: s34(5) 

- Sound recordings 
o 70yrs: s93 
o Presumption that it is going to be published cus it’s seen as more of an economic piece of property 

- NOTE NEW PROVISIONS IN 2019??? 
 
 
Process of reasoning – SCAFFOLD 

- 1) copyright work/subject matter – what is the type of copyright work or other subject matter in issue? 
- 2) subsistence – in what circs do they get those rights? 
- 3) rights – what exclusive rights does an owner get? 
- 4) ownership – who gets those rights?  
- 5) duration – for how long do they get those rights? 
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Key principles of copyright 
 

- 1) The concept of public domain 
o Public domain = body of creative material that exist that is not protected by copyright 
o Scope of material not protected by copyright either cus copyright does NOT subsist OR cus there are 

exceptions to infringement – e.g.: 
▪ copyright has expired 
▪ not exclusive right of copyright owner 
▪ person is not a qualified person (rare) 
▪ info/expression is not of a kind protected by copyright (e.g. ideas or facts) 

o Cases: 
▪ Victoria Park Racing & Recreation Grounds Co Ltd v Taylor 

- 2) Copyright as property 
o Copyright is a form of property BUT relates to an abstraction → so there is a distinction between 

physical object (tangible) & copyright content (intangible) 
▪ i.e. rights of property in an object in which a copyright work or subject matter is embodied are 

distinct from rights of copyright in that of the same object 
▪ So person who owns chattel may be different to person who owns copyright 

o Copyright is incorporeal & NOT physical BUT must be existing in the world (embodied in something 
physical) to be protected under Copyright law 

o Cases: 
▪ In re Dickens 
▪ Pacific Film Laboratories Pty Ltd v Comm’r of Taxation 

- 3) Idea v expression 
o Copyright protects only the manner or form in which the ideas & info are EXPRESSED (NOT the idea 

itself) 
▪ ‘Copyright protection extends to expressions and not to ideas, procedures, methods of 

operation or mathematical concepts as such’: TRIPS art9(2) 
o Copyright does NOT protect facts 
o Cases: 

▪ Hollinrake v Truswell 
▪ Donoghue v Allied Newspapers Ltd 
▪ IceTV Pty Ltd v Nine Network Australia Pty Ltd 
▪ Victoria v Pacific Technologies (Australia) Pty Ltd (No 2) 

 
 
  


