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ADDUCING EVIDENCE - 
CHAPTER 2 EVIDENCE ACT 


Note: Whenever a party needs to seek leave, the court will look at the factors in s 192. 

Section 192(1) provides hat the Court may give any leave, permission or direction on such 

terms as it thinks fit. Section 192(2) provides the minimum factors that must be taken into 

account:  

(a) the extent to which to do so would be likely to add unduly to, or to shorten, the length of 

the hearing, and,  

(b) the extent to which to do so would be unfair to a party or to a witness, and  

(c)  the importance of the evidence in relation to which the leave, permission or direction is 

sought, and  

(d) the nature of the proceeding, and,   

(e) the power (if any) of the court to adjourn the hearing or to make another order or to give 

a direction in relation to the evidence.   
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Real Evidence and Documentary 
Evidence   

How to adduce Documentary Evidence?  

Steps: Summary 

1. Establish what the document in issue is - is it a business record, a video recording, a 

transcript. Then define documents and demonstrate that document in issue is within the 

definition for documents. Thus, EA governs how it is adduced. 


2. Identify how the document will be authenticated 


3. s 48(1) to tender the document in as evidence. Copies, etc. For business records, sub-(e).


4. If document is unavailable. - The Dictionary defines unavailability of a document. Then apply s 

48(4). Note R v Cassar and Sleiman. Note also s 32: Reviving memory.


5. If voluminous or complex - s50, s 29(4)


Step 1: Defining a Document  

Principle 1: Part 1 of the Dictionary in the Evidence Act (EA) defines a ‘document’ as ‘any record 

of information’, including  anything (a) with writing, or (b) with marks, figure, symbols or 

perforations, (c which can reproduce sounds images or writing with or without the aid of anything 

else, (d) a map, plan drawing or photograph.  Furthermore, Clause 8 Part 2 of the Dictionary 

provides that a reference to a document includes reference to a part of the document, any copy 

reproduction or duplicate of the document, or any part of the copy, reproduction or duplicate.  For 

recordings, it is not the recording itself that is evidence, but that which it records (Butera v DPP). 


Step 2: Authenticating the Document  

Principle 2: The documents must be authenticated in order for the court to identify the document. 

[This is the preferred view]: This may be done by a witness who carries the document into court 
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and answers the questions of the court as to its identify and significance (NAB v Rusu). This is not 

a high bar (ASIC v Rich),  and will be satisfied even by non-creators of the document as long as 

they can explain how they came to have possession of the document and that the document has 

not been interfered with. 


However, the court may also authenticate a document by simply looking at it and drawing 

reasonable inferences as well as any other information from it (EA s58(1), s 183). This may only be 

done in limited circumstances (ACCC v Air New Zealand (no 1)). 


Step 3: Tendering the Document as Evidence  

Principle 3: Section 48 EA sets out how the contents of the document must be presented to the 

court in order to adduce them as evidence (however, as provided by s 47, this is only relevant 

when it is the CONTENTS of the document are relevant, and not, as may be the case, when the 

writing on an object is simply being used as a means of identifying the object). 


Section 48 will be satisfied if the document itself is tendered into court (s 48(1)). Alternatively, the 

courts have abolished the ‘original document rule’ (s 51) and s 48(1) provides that documents may 

be tendered by: 


(a) admission of the other party as to the contents of the document (s 48(1)(a)). Note that if this is 

used then the evidence can only be used either in respect of the party’s case against the other 

party who made the admission concerned (s48(3)(a)), or in respect of the other party’s case 

against the party who adduced the evidence in that way (s 48(3)(b)).      


(b) tendering a copy of the document in question which has been produced by a device that 

reproduces the contents of documents (s 48(1)(b)). Note that for copies, it need not be an 

exact copy just identical in all relevant aspects (s47(2)). Proof of the copying devices accuracy 

will not normally be necessary (see section 146)


(c) a transcript if its a recording (s 48(1)(c)) 


(d) tendering a document from a device that retrieves or produces the document in question from 

an article or thing in which the information is stored (s 48(1)(d)). It will presumed that the 

device was accurate and reliable when producing the document, provided that the device was 
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either of a kind that is ordinarily reliable (Section 146) or was being used by a business for its 

purposes (section 147).   


(e) Business records (a copy, extract or summary of the business records) regardless of whether 

the business exists or not(s 48(1)(e)).


Step 4: Unavailable documents  

Principle 4: As defined in Clause 5 Part 2 of the Dictionary, a document is unavailable where:  


(a) Cannot be found after reasonable inquiry and search 


(b) Destroyed by the party but not in bad faith, or was destroyed by another person, or


(c) Impractical to produce the document


(d) It would make another personal liable for a crime to produce the document


(e) Not in the possession or under the control of the party and (i) it cannot be obtained by 

any judicial procedure of the court, or (ii)  another party possess and controls it and 

knows the contents of the document.   


In Chapmans v Luminis (No 2) an envelope marked ‘to be read by women only’, the subject of a 

long running dispute about Aboriginal heritage, were unavailable. 


Principle 5: Under s 48(4), unavailable documents may be tendered as evidence by (a) tendering 

a copy, extract or summary of it; or (b) adducing from a witness the evidence of the contents of 

the document in question. Note s 32: Where, under s 48(4)(b) it seems that the witness has 

overlooked a certain area for evidence, the party may try to revive the memory of the witness in 

court by seeking leave of the court to use a document (s32(1)). In awarding leave, the court will 

consider whether the witness can recall the fact/opinion adequately without the document 

(s32(2)). Furthermore, it will be considered whether the document itself was made by the witness 

when the events were fresh (s32(2)(a)) or found by the witness to be accurate (s32(2)(b)). Once 

leave is awarded, the witness can seek further leave, to just read aloud the document as evidence 

(s32(3)).   


Note/Mention this Case::: In R v Cassar and Sleiman (No 28), police lost an important piece of 

fax document. A summary of the document was made in the running sheet which itself 
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incorporated the salient details of the lost document. It was admitted as evidence under s 48(4)(a) 

since it was a summary of the document. But, the police officers who had seen the document 

before it was lost could be called under s 48(4)(b) as witnesses, using the summary as a guide, to 

remember what was on the fax. Note that here the court found that leave should be given to allow 

the police officer to revive his memory pursuant to s 32.  

Step 5: Presenting Complex Documents  

Principle 6: Under s29(4), to aid the court in its comprehension of materials before the court, or to 

make documents before the court more comprehensive (R v Georgiou), evidence may be given in 

the form of charts, summaries or other explanatory materials. This includes the use of models 

(Matthews v SPI Electricity) and charts made by experts witnesses (Smith v The Queen).  


Principle 7: For voluminous or complex documents, the courts may ask for a summary of the 

contents of 2 or more documents to be produced if the court is satisfied that it would be possible 

to conveniently examine the volume or complexity of documents (s 50(1)) but leave of the court 

must be sought first (s 192). This requires that the other party be given the summary in advance 

and be given a reasonable opportunity to view or copy the documents being summarised (s50(2)). 

A lengthy recording could also be summarised (but it might be given in a summary as a 

transcript). The summary may be limited to the relevant parts of the document (s 50(3)). In R v 

Connors (2016): summary of multiple documents of telephone communications was allowed. In 

Botany Bay Council v Minster for Planning and Infrastructure (No 2)92014): summary of proposed 

plan for building.    

Note: s 189(The voir dire) provides that determining whether the evidence should be admitted 

(1(a)) or a witness is competent or compellable (1(c)) is a preliminary question (s 189(1)) and thus 

must be heard and decided in the jury’s absence (s 189(2)).  
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How to adduce evidence of Exhibits or Views (Real 
Evidence)?   

Steps: Summary  

1. Establish whether the evidence is Exhibit or Views. 


1. If Exhibit - s 52


2. If Views, determine whether they are a demonstration, experiment or inspection. Then 

consider whether they are in-court views or out-of-court views 


1. If out of court views, then s 53 and s 54 applies. Note R v Milat and R v Skaf.


3. If in-court views, then common law applies and s 53 will not apply. Note R v Evans.  


Step 1: Exhibit or Views 

Principle 1: Exhibits are physical objects such as a murder weapon tendered as evidence. If the 

evidence in issue is an exhibit, s 52 provides that the Evidence Act does not affect the operation 

fo the common law in this area, and thus common law rules will continue to apply.


Principle 2: View are demonstrations, experiments or inspections of locations (s 53(1)). A 

demonstration is where a witness demonstrates something he or she has referred to in his or her 

evidence. An experiment is a procedure carried out in order to test a hypothesis.


Step 2: For Out-of-Court Views 

Principle 3: Section 53(1) EA party’s application for out-of-court views can be accepted by court, 

but in-court demonstrations are governed by common law rules (Evans v The Queen). The court 

may draw any reasonable inference from what it sees, hears or otherwise notices during 

demonstration, experiment or inspection of locations (s 54; Bailiff v The Queen - whatever seen 

becomes part of the evidence for the jury and the court, upon which guilt is decided). When 

considering whether to accept application for out-of-court views, the court will consider whether 

the parties will be a given a reasonable opportunity to be present and the judge and jury will be 
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present (s 53(2)). In R v Milat, even though the defendant was not present in an inspection, his 

appeal was rejected on the basis that if he was present, there would be concerns that he would 

be unfairly prejudiced against. In Swann v Spiropolous, the Court allowed a video recording of the 

apartment instead of visiting it due to prohibitive nature of the home. The court will also consider 

the factors in s 53(3):  (b) whether it assists the court in resolving issues or understanding the 

evidence; (c) whether it might be unfairly prejudicial, might be misleading or confusing or result in 

undue waste of time; (d)  in the case of a demonstration—the extent to which the demonstration 

will properly reproduce the conduct or event to be demonstrated; (e)  in the case of an inspection

—the extent to which the place or thing to be inspected has materially altered.


Principle 4: Section 53(4) provides that the court (including, if there is a jury, the jury) is not to 

conduct an experiment in the course of its deliberations. This prevents admissibility of evidence 

gained outside of court process and obtained privately.  


Note/Mention this Case::: R v Skaf is taken as authority for the proposition that jurors inspecting 

locations by themselves constitutes experiments done by jury members outside court process 

and thus contravene s 53(4). Two jury members had inspected a location by themselves. The 

issue before the court was whether the jury was deliberating when the two jurors visited the site. If 

a juror leaves the room briefly deliberations is said to continue. Not all jury need to be present for 

deliberations. But the court decided that the two jurors actions were not deliberations since the 

other jurors had been sent away for verdict. Thus the two jurors experiments was evidence, and 

since the accused could not test the evidence, this could cause unfair prejudice. 


Step 3: In-Court Views  

Principle 5: The court in Evans v The Queen found that common law, not s 53, governs in-court 

views and thus, party’s need not apply under s53(1) for every demonstration in court. The court 

noted in Evans v The Queen that in common law, it is common for a witness to write so that a jury 

may compare handwriting, or to speak so that the jury may hear his voice. The "wearing of a 

piece of clothing connected with a crime to see if it fits" is "commonplace" and "entirely 

unexceptional”. Demonstrations are frequently given in the witness box.
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