
 

Power of Arrest 
 
Arrest without warrant - Steps 
 
1. Suspicion on reasonable grounds test - s 99 (1)(a) + Rondo  (Test of lawfulness) 
 
Rondo  principles: 

● Reasonable suspicion involves less than a reasonable belief but more than a possibility 
○ A reason to suspect that a fact exists is more than a reason to consider or look into 

the possibility of its existence - MUST SAY THIS 
● Reasonable suspicion is not arbitrary 

○ Some factual basis must be shown 
○ Material must have probative value 

■ Probative value: Would the evidence likely hold up in court? 
● Generalisations and stereotyping is not acceptable 

● Information afforded is reasonable grounds for suspicion 
○ Information in the mind of the PO at the time when they exercised the power 

■ Subjective test 
 
2. Reasonably necessary? - s 99 (1)(b) (Test of lawfulness) 
 

● Stop offence, stop someone fleeing, find out identification if there is no other way on the 
spot, to obtain certain property connected to offence, protect safety and welfare of public, 
etc. 

● To be sure LOOK AT LEGISLATION. 
 
3. CL Principle - arrest as a last resort per Lake v Dobson, look at factors in Carr . (Test of 
improperness) 
 
Although an arrest may be reasonably necessary, this does not mean that an arrest was the 
appropriate course of action.  
 
Lake v Dobson : 

● Arrest must be a necessity. Look at the circumstances 
 
DPP v Carr: 

● An arrest will fail step 3 (CL principle) and be deemed improper, if: 
○ The arrest was for expediency (to make things quicker) 



 

○ Offence was minor (eg. possession, offensive language) 
○ If the D’s name and address is known  
○ If there was a low risk of D departing/fleeing 
○ If there are reasons to support that the D won't obey summons 

■ If they won't follow a court attendance notice, then it may be so that arrest 
was necessary 

○ If there is a low likelihood of continued offending 
○ If there were any reasonable alternatives to arrest 

 
ALSO CONSIDER 
 
1. Possible de-facto arrest 
 
An arrest occurs whenever it is made plain by what is said and done by the police officer that the 
suspect is no longer a free person (Bennett). It is possible for a police officer to arrest someone 
without physically restraining them (MacLean).  

● Consider if arrest-like procedures were used (S & J) 
● The police may dispel the ambiguity of a de-facto arrest in 2 ways, to prove that they are 

not placing the person in question under arrest (S & J) 
○ The police officer must inform the person that they are not under arrest OR; 
○ The police officer must inform the person that they are free to leave. 

 
Bennett: 

● Saying “mate, stop there” constitutes an arrest 
● Placing a hand on the shoulder of someone to stop them constitutes an arrest. 

 
2. Post-arrest conduct 
 
Must consider 

● The police officer must as soon as reasonably practicable, take the person to be dealt with 
by law - s 99(3).  

○ The arrest can be discontinued at any time - s 105. 
■ If there is a reasonable belief that the arrest is no longer necessary, then 

the arrest should be discontinued. 
○ Consider diversionary methods (Youth Justice Conferencing) 

 
3. Did the arrest occur under the direction of another officer? 
 
Use s 99(2) which permits this action. 



 

KEY CASES 
● Rondo 

○ Material Facts 
■ Police see a young guy in a fancy car and stop him. They find cannabis 

leaf and money. Rondo arrested, but refused to answer questions at police 
station 

○ Ratio 
■ Initial traffic stop was unlawful, under s 36A (traffic stops LEPRA) - no 

suspicion on reasonable grounds 
■ search/arrest was improper but not unlawful. Improperness stems from 

that the initial stop was unlawful. Was not right of police officers in the 
circumstances to make that assumption about the accused in the first place 

■ S 138 Evidence act - evidence excluded. 
○ Notes 

■ A reasonable suspicion involves “less than a reasonable belief but more 
than a possibility” - MUST SAY THIS 

■ Reasonable suspicion is not arbitrary 
● There must be some evidence of probative value. In this case, a 

’young guy with a car’ is too arbitrary 
■ What is important is the information in the mind of the PO. 

● Subjective test. 
■ Even if reasonable belief - this is NOT objective. Remember this is a 

subjective test. 
■ Don't have to give a percentage of possibility 
■ Probative value 

● Would this evidence take us somewhere in court? If I go to a judge 
and say well I think this guy is criminal because he has a nice car - 
the judge will throw that out. generalisation/stereotyping. 

● Has to have some kind of value 
● Subjective test 
● A sniffer dog example would have probative value. Since they are 

trained to find drugs in the vicinity 
● Lake v Dobson, DPP v Robinson 

○ Arrest is last resort, even post LEPRA 
● DPP v Carr  

○ Material Facts  
■ Arrest of Carr (Aboriginal man) for offensive language in circumstances 

where it would have been appropriate to proceed by way of summons 



 

■ Accused threw rocks, swore, walked away. Officer tried to arrest the 
accused who then pushed the PO and ran but was eventually arrested. 

○ Ratio - this was improper 
■ Arrest cannot be for expediency - to make things quicker 
■ Offense was minor - arrest may be improper 
■ D’s name and address is known? Risk of D departing/fleeing? 
■ Reasons D won't obey summons - if they won't follow a court attendance 

notice, then it may be so that arrest was necessary 
■ Likelihood of continued offending? 
■ Alternative to arrest? 

○ Per s 138 of evidence act, evidence excluded because summons/field court 
attendance would have been more appropriate 

■ So arrest was technically lawfu, but in the circumstances improper. 
● Maclean 

○ Material Facts  
■ Accused and companion standing on a balcony in front of a unit. They told 

police that the person living in the unity has a stolen dog. Police asked for 
the accused’s ID, and told her to wait. Accused said no, said she can leave. 
Officer said she must stay. She pushed him, and was arrested and given a 
CAN 

○ Ratio - “De-facto” arrest occurred - unlawful under older LEPRA regime 
■ It was not reasonably necessary to arrest for the purpose of further 

interrogation 
■ Arrest must reasonably fulfil the purposes in s 99 
■ EG. if an officer stops someone from leaving somewhere, does not move 

from the doorway - following maclean this may well could be an arrest 
● S & J 

○ Material Facts  
■ Young indigenous men asked to accompany police to the station to assist 

in enquiry. Arrest-like procedures used (they were separated from each 
other, placed in police cars, etc.) They made confessions which were 
admitted into evidence. 

○ Ratio  
■ If a PO’s conduct conveys, to the reasonable person, that they have no 

choice the leave, the PO must dispel the ambiguity in 2 ways - prove that 
they are not putting people under arrest 

■ 1. Must inform the person that they are not under arrest 
■ 2. Inform the person they are free to leave 

 



 

Distinction between unlawful and improper arrest 
 
If the statutory elements of an arrest were satisfied in the making of an arrest, then it is deemed 
lawful. However, if the CL principle is not met, and it is found that the arrest was not a last 
resort, the arrest will be deemed improper.  
 
If the arrest is deemed improper, then any evidence collected during the arrest will be in 
question, and possibly will not be accepted by the judge under s 138 of the Evidence Act. 
However, the judge has a level of discretion and is able to balance the breach of moral/ethical 
standards (CL principle) with the potential value to expose serious crimes. 
 
Legislation required 
 

Section Provision 

99 Power to arrest without warrant 
1. Police may, w/o warrant, arrest person if: 

a. Suspects on reasonable grounds that person is committing/has 
committed an offence 

b. Arrest is reasonably necessary for following reasons: 
i. To stop person committing/repeating offence or committing 

another offence 
ii. Stop person fleeing from police or location of offence 

iii. To enable inquiries to be made to establish person’s ID if 
cannot be readily established/police suspects on reasonable 
grounds that ID provided is false 

iv. To ensure that person appears in court in relation to offence 
v. To obtain property in possession of person connect with 

offence 
vi. To preserve evidence of offence or prevent fabrication of 

evidence 
vii. Prevent harassment of, or interference of any person who 

may give evidence in relation to offence 
viii. To protect safety/welfare of any person (including person 

arrested) 
ix. Because of the nature/seriousness of the offence 

2. -  
3. Police officer who arrests person under this section must, as soon as 

reasonably practicable, take person before authorised officer to be dealt 
with according to law. 

4. Person who has been lawfully arrested under this section may be detained 
by any police officer for purpose of investigation 



 

 

Section Provision 

105 Arrest may be discontinued 
1. A police officer may discontinue an arrest at any time 
2. Without limiting subsection (1), a police officer may discontinue an arrest 

in any of the following circumstances 
a. If the arrested person is no longer a suspect or the 

reason for the arrest no longer exists for any other 
reason, 

b. If it is more appropriate to deal with the matter in some 
other manner, including, for example, by issuing a 
warning or caution or a penalty notice or court 
attendance notice or, in the case of a child, dealing with 
the matter under the Young Offenders Act 1997 

3. A police officer may discontinue an arrest despite any obligation 
under this Part to take the arrested person before an authorised officer 
to be dealt with according to law. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Powers to Stop and Search 
 
NB: sections of LEPRA change if search is conducted AFTER arrest.  

- Ss 27 and 28 will become relevant. 
 
Steps 
 
1. Does PO suspect on reasonable grounds a relevant circumstance? S 21(1) 
 
There must be reasonable suspicion of one of the following relevant circumstances 

● The person has anything stolen or unlawfully obtained 
● The person has anything used, to be used or intended to be used in connection with the 

commission of a relevant offence 
● The person has a dangerous article in a public place associated with a relevant offence 
● The person has a drug 

 
Rondo principles: 

● Reasonable suspicion involves less than a reasonable belief but more than a possibility 
○ A reason to suspect that a fact exists is more than a reason to consider or look into 

the possibility of its existence - MUST SAY THIS 
● Reasonable suspicion is not arbitrary 

○ Some factual basis must be shown 
○ Material must have probative value 

■ Probative value: Would the evidence likely hold up in court? 
● Generalisations and stereotyping is not acceptable 

● Information afforded is reasonable grounds for suspicion 
○ Information in the mind of the PO at the time when they exercised the power 

■ Subjective test 
 
2. Has PO seized anything or search hair/mouth?  
 

a. S 21(b)  
 
A police officer can seize items it finds from a search. 
 

b. S 21A Ancillary power 
 
Hair/mouth: 


