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INTRODUCTION 
 

What is a Company? 
 
Historical Development of the Corporate Form 
 
Early Criticisms of the Corporation 
 

• The first corporations were in an unfamiliar form e.g. universities, cities, monasteries. 
• Adam Smith argued that corporations were going to fail as a result of the agency problem: 

o Where there is a principal and an agent, the agent can run amuck and not act in 
the best interest of the principal. 

o Shareholders invest all their money in a company, but how do they know the 
directors/managers are acting in their best interest?  

• There remains serious concern surrounding corporations, particularly in thee post-GFC 
era: 

o “Corporations have been enthroned and an era of corruption in high places will 
follow” (Abraham Lincoln).  

o Fear of centralised power.  
o Corporations are not just private arrangements, they have major political, social 

and economic impact with their ability to affect a country’s citizens.  
• It is important to remember that there are different manifestations of the shareholder: 

sophisticated businessmen one the one hand and ‘mum and dad’ investors who need 
protection on the other. 

• Corporate spectrum: 99% of companies are small proprietary companies including one-
person companies. The majority of companies are not the large publicly listed companies 
we imagine. All companies in this large spectrum fall under the CA. 

 
Key Moments in the History of Company Law 

 
• Companies were first developed in boroughs and guilds e.g. Oxford university who could 

hold property rather than splitting the interest between partners. 
• Incorporation by Royal Charter (17th Century):  

o The state was threatened by corporations, who presented a potential infringement 
of power. In order to keep a tight reign over them, the state effectively gave 
certain companies monopolies to run business in return for royalties. 

o Companies like the East India Trading Company had massive power as state 
sanctioned entities to collect taxes, wage wars etc. 

o The doctrine of ultra vires allowed government to guide the actions of the 
company. 

• Incorporation by private Act of Parliament: 
o This power still exists today e.g. water board. 

• The rise of joint stock companies: 
o Joint stock companies were bubbling up from grass roots through small 

entrepreneurs. This was essentially de facto incorporation, a black market for 
companies, which were partnerships with a trust concept overlayed.  
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o Such companies did not have limited liability, every time they traded they had to 
include this in the contract. 

o Some of the influential royal charter companies started lobbying the government 
to quash these companies, which led to the Bubble Act. One such company, 
which attracted particular objection, was the South Sea Company, described in its 
prospectus as “a company for carrying on an undertaking of Great Advantage, but 
no one to know what it is”. Everyone wanted to invest and many prophesied the 
bubble would burst. 

• The Bubble Act: 
o The Bubble Act prohibited the acting or presuming to act as a corporate body and 

the raising or pretending to raise transferable stocks without legal authority. 
o There was mass panic in the markets as people did not know if the companies 

they invested in were chartered or not, as a result, everyone withdrew their 
money. 

o Despite such chaos, the Act was never enforced. 
• The Bubble Act was repealed 105 years later. The government finally realised that it had 

not been able to stamp out the grass roots companies and so introduced the 1844 Joint 
Stock Companies Registration and Regulation Act. 

o This gave corporations separate legal personality but not limited liability. 
• The modern feature critical to corporations, limited liability, was introduced in the 

Limited Liability Act 1855. 
o Brilliant idea or rogues charter that allows people to ignore their responsibilities? 

 
Australian Corporate Law 
 

• Constitutionally, incorporation is a state based matter. This was problematic because the 
various state legislations became out of sync, even with the Uniform Companies Act. 

• The National Companies Bill died with Whitlam’s dismissal.  
• The Corporations Act 1989 was introduced, based on s 51(xx) of the Constitution which 

gives powers to legislate with respect to foreign corporations and trading or financial 
corporations formed within the limits of the Commonwealth. 

• Re Wakim; Ex Parte McNally (1999) 198 CLR 511 and R v Hughes (2000) 202 CLR 535 
cast doubt on whether aspects of the administration of modern corporations laws were 
constitutionally valid. 

o Businesses asked the government to resolve these uncertainties and as a result, the 
States agreed to transfer their powers to the federal government. 

 
Key Bodies in Australia 
 

• ASIC: The primary plaintiff in directors’ duties cases, overseas these cases must often be 
brought by shareholders. 

• APRA: Regulates banks and deposit taking institutions, responsible for successfully 
negotiating the GFC.  

• ASX: Any listed company must comply with the tough ASX listing rules. The ASX also 
has corporate governance restrictions and regulations that are not binding but companies 
must disclose whether they comply with them.  

• Takeovers Panels: Deals with takeover disputes.  
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Theories and Conceptions of the Corporation 
 

• A company is a distinct legal entity, separate from those who created it and its members 
• This legal entity is a legal fiction in the sense that it is not organic, it is created by people 

and it is recognised by the law. It is a creature of the law. 
 
Concession or Franchise Theory 
 

• The view that the state permits a company to come into existence and then can impose 
restrictions on it. 

• The doctrine of ultra vires is closely linked to this theory; companies have no power to act 
outside the objects set out in its constitution. 

• This theory reflects early English history where government was prepared to give 
businesses a charter do to something, granting them a privilege to carry on operations as a 
corporation, subject to heavy regulation.  

 
Aggregate or Contractual Theory 
 

• Corporations are just groups of people that the government cannot impose strict 
restrictions upon. The only role for the state is to ensure that contracts are enforceable. 

• This is a very lenient view that views corporations as partnerships. 
• The nexus of contracts theory emerged in the 1980s in response to overregulation:  

o Became the dominant theory in the Western world. 
o Derived from financial economics. 
o Anti-regulatory attitude.  
o Shareholder interests were prioritised because they were viewed as the residual 

beneficiaries. Shareholders are not owners or partners but residual beneficiaries. 
The role of the directors was to make money for the shareholders. 

 
Social Entity Theory 
 

• Inspired by the rise of the huge company, requiring huge capital that more than one 
person could fund.  

• The company is something separate from the people involved in it.  
• This view emerged in the early 1900s in the US where big businesses started to get funds 

from the upper and middle classes driving a divide between ownership and control.  
 
Stakeholder Approach 
 

• Tension arose between shareholder-centred theories and stakeholder theories of the 
corporation. 

• Directors should be more statesmanlike and balance the interests of everyone involved. 
They should have long-term duties.  

• The US and Australia are shareholder-centric countries whereas countries like Germany 
are traditionally viewed as stakeholder countries. There has, however, been a large rise in 
corporate social responsibility, which sits more comfortably with the social entity, 
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stakeholder approaches. Companies are interested in convincing the public that they are 
responsible actors. 

• This model places more of a focus on human rights with pressure on companies that 
outsource to comply with certain human rights obligations, even if they are operated by 
subsidiaries. 

 
Types of Companies 
 
Corporations Act 2001 (Cth)  

s  112 

Types of Companies 
 

(1) The following types of companies can be registered under this Act: 
 

 
 

Note: Other types of companies that were previously allowed 
continue to exist under the Part 10.1 transitionals. 

 
No liabil ity companies 
 

(2) A company may be registered as a no liability company only if: 
(a) the company has a share capital; and 
(b) the company's constitution states that its sole objects are mining 

purposes; and 
(c) the company has no contractual right under its constitution to 

recover calls made on its shares from a shareholder who fails to pay 
them. 

Note 1: Section 9 defines mining purposes and minerals . 
Note 2: Special provisions on no liability companies are 
found in the provisions referred to in the following table: 
 

No liabil ity company provisions 
item topic provisions 
1 names 148, 156, 162 
2 terms of issue of shares 254B 
3 liability on partly-paid shares 254M 
4 calls 254P-254R 
5 winding up 477-478, 483, 514 
6 registering a body as a company 601BA 
7 transitional the Part 10.1 

transitionals 

Proprietary companies Limited by shares 
  Unlimited with share capital 
Public companies Limited by shares 
  Limited by guarantee 
  Unlimited with share capital 
  No liability company 
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(3) A no liability company must not engage in activities that are outside its 

mining purposes objects. 
(4) The directors of a no liability company must not: 

(a) let the whole or proportion of a mine or claim on tribute; or 
(b) make any contract for working any land on tribute;  

unless: 
(c) the letting or contract is approved by a special resolution; or 
(d) no such letting or contract has been made within the period of 2 

years immediately preceding the proposed letting or contract. 
(5) An act or transaction is not invalid merely because of a contravention of 

subsection (3) or (4). 

 
Classification according to Liability 
 
Corporations Act 2001 (Cth)  

s  9 

Dictionary 
 
"company limited by guarantee" means a company formed on the principle 
of having the liability of its members limited to the respective amounts that the 
members undertake to contribute to the property of the company if it is wound up. 
 
"company limited by shares" means a company formed on the principle of 
having the liability of its members limited to the amount (if any) unpaid on the 
shares respectively held by them. 

 
• Whether a company is limited by shares or guarantee, or is unlimited, depends on the 

type of activity that is being entered into and the way that activities are going to be 
funded.  

 
(i) Company Limited by Shares 

 
• 95% of companies fall within this classification. 
• Liability for each shareholder is limited to the amount they invested in the shares. A 

shareholder can be liable if a company cannot pay its own debts but that liability cannot 
exceed the investment. 

• If the shareholder only partly paid for the shares, the shareholder could potentially be 
liable to pay but only up to the full price. 

• Equity finance is funded by shareholders, debt finance is funded by banks. 
 
(ii) Company Limited by Guarantee (Public Companies Only) 

 
• No payment for shares is made up front but if the company is wound up, the member is 

called upon to chip in for the debts. 
• A company limited by guarantee has no share capital. 
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• Companies limited by guarantee are often used for non-profit activities such as clubs and 
community associations that do not require significant funds. 

 
(iii) Unlimited Liability Company 
 

• This was the only kind of company which could be registered under the Joint Stock 
Companies Registration and Regulation Act 1844 until the Limited Liability Act 1855 was 
passed. 

• There are only a handful of companies in Australia that have unlimited liability including 
professional organisations.  

 
(iv) No Liability Company (Public Companies Only) 
 

• If a shareholder buys shares in the company and they are not fully paid up, the 
shareholder is not liable to pay the remaining price but merely forfeits the shares. 

• The only one kind of company that can be a no liability company is a mining company 
under s 112(2). This is because mining enterprises are high risk and long term. 

o The reality is that no large mining companies adopt this form. 
 
Classification according to Size 
 
Corporations Act 2001 (Cth)  

s  113 

Proprietary companies 
(1) A company must have no more than 50 non—employee shareholders if it is 

to: 
(a) be registered as a proprietary company; or 
(b) change to a proprietary company; or 
(c) remain registered as a proprietary company. 

Note: Proprietary companies have different financial 
reporting obligations depending on whether they are small 
proprietary companies or large proprietary companies (see 
section 45A and Part 2M.3). 

(2) In applying subsection (1): 
(a) count joint holders of a particular parcel of shares as 1 person; and 
(b) an employee shareholder is: 

(i) a shareholder who is an employee of the company or of a 
subsidiary of the company; or 

(ii) a shareholder who was an employee of the company, or of a 
subsidiary of the company, when they became a shareholder. 

(3) A proprietary company must not engage in any activity that would require 
disclosure to investors under Chapter 6D, except for an offer of its shares to: 

(a) existing shareholders of the company; or 
(b) employees of the company or of a subsidiary of the company. 

(3A)  An offence based on subsection (3) is an offence of strict liability. 
Note: For strict liability , see section 6.1 of the Criminal Code . 

(4) An act or transaction is not invalid merely because of a contravention of 
subsection (3). 
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Note: If a proprietary company contravenes this section, ASIC may 
require it to change to a public company (see section 165). 

s 45A 

Proprietary companies 
 

(1) A proprietary company is a company that is registered as, or converts to, a 
proprietary company under this Act. 

Note 1: A proprietary company can be registered under section 118 
or 601BD. A company can convert to a proprietary company under 
Part 2B.7. 
Note 2: A proprietary company must: 
- be limited by shares or be an unlimited company with a share 

capital 
- have no more than 50 non-employee shareholders 
- not do anything that would require disclosure to investors 

under Chapter 6D (except in limited circumstances). 
(see section 113). 

 
Small proprietary company 
 

(2) A proprietary company is a small proprietary company for a financial year if 
it satisfies at least 2 of the following paragraphs: 

(a) the consolidated revenue for the financial year of the company and 
the entities it controls (if any) is less than $25 million, or any other 
amount prescribed by the regulations for the purposes of this 
paragraph; 

(b) the value of the consolidated gross assets at the end of the financial 
year of the company and the entities it controls (if any) is less than 
$12.5 million, or any other amount prescribed by the regulations for 
the purposes of this paragraph; 

(c) the company and the entities it controls (if any) have fewer than 50, 
or any other number prescribed by the regulations for the purposes 
of this paragraph, employees at the end of the financial year. 

Note: A small proprietary company generally has reduced 
financial reporting requirements (see subsection 292(2)). 

 
Large proprietary company 
 

(3) A proprietary company is a large proprietary company for a financial year if 
it satisfies at least 2 of the following paragraphs: 

(a) the consolidated revenue for the financial year of the company and 
the entities it controls (if any) is $25 million, or any other amount 
prescribed by the regulations for the purposes of paragraph (2)(a), or 
more; 

(b) the value of the consolidated gross assets at the end of the financial 
year of the company and the entities it controls (if any) is $12.5 
million, or any other amount prescribed by the regulations for the 
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purposes of paragraph (2)(b), or more; 
(c) the company and the entities it controls (if any) have 50, or any 

other number prescribed by the regulations for the purposes of 
paragraph (2)(c), or more employees at the end of the financial year. 

 
When a company controls an entity 
 

(4) For the purposes of this section, the question whether a proprietary 
company controls an entity is to be decided in accordance with the 
accounting standards made for the purposes of paragraph 295(2)(b) (even if 
the standards do not otherwise apply to the company). 

 
Counting employees 
 

(5) In counting employees for the purposes of subsections (2) and (3), take part-
time employees into account as an appropriate fraction of a full-time 
equivalent. 

 
Accounting standards 
 

(6) Consolidated revenue and the value of consolidated gross assets are to be 
calculated for the purposes of this section in accordance with accounting 
standards in force at the relevant time (even if the standard does not 
otherwise apply to the financial year of some or all of the companies 
concerned). 

 
(i) Public and Proprietary Companies 

 
• Smaller companies understandably have some reprieve from regulatory duties as there is 

less need for tough regulation on companies that do not have an impact on the public.  
• What is the extent to which proprietary companies should be relieved of obligations e.g. 

public disclosure? 
o Since proprietary companies have a restriction on transfer rights, they normally 

cannot endanger the investing public. 
• Proprietary companies must: 

o Be limited by shares or be an unlimited liability company with share capital. 
o Have no more than 50 non-employee members. 
o Not do anything that would require disclosure to investors (prohibition on 

seeking investment from the public). 
• There are ways that companies can structure their enterprise in order to take advantage of 

this e.g. a holding company is a public company but its subsidiaries may be proprietary. 
• Note: It is always obvious what company you are dealing with by the abbreviations: a 

public company is Ltd; a proprietary company is Pty Ltd. 
 
(ii) Small and Large Proprietary Companies 

 
• Economically, is the company a powerhouse or relatively small? 
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• A proprietary company is small if it satisfies 2 of 3 criteria in s 45A(2) 
• Number of directors: 

o Proprietary companies must have at least one director who must ordinarily reside 
in Australia (s 201A(1)). 

o Public company must have at least 3 directors, 2 of whom must ordinarily reside 
in Australia (s 201A(2)). 

 
Classification according to Listing 
 
Corporations Act 2001 (Cth)  

s  114 
Minimum of 1 member 
 
A company needs to have at least 1 member. 

s 115 

Restrictions on size of partnerships and associations 
 

(1) A person must not participate in the formation of a partnership or 
association that: 

(a) has as an object gain for itself or for any of its members; and 
(b) has more than 20 members; 

unless the partnership or association is incorporated or formed under an 
Australian law. 

Note: For the effect of a contravention of this section, see section 
103. 

(2) The regulations may specify a higher number that is higher than the number 
specified in paragraph (1)(b) for the purposes of the application of that 
paragraph to a particular kind of partnership or association. 

(3) An offence based on subsection (1) is an offence of strict liability. 
Note: For strict liability , see section 6.1 of the Criminal Code . 

s  116 
Trade unions cannot be registered 
 
A trade union cannot be registered under this Act. 

 
Corporate Organs 
 

• The corporation “has no physical existence [and] exists only in contemplation of the law”, 
it requires the mediation of natural persons for the expression and execution of its will 

• Two groups of individuals have been recognised as having authority to act for the 
corporation: 

o Its members assembled in general meeting  
o Its board of directors or governing committee  

• Having all decisions made by a majority of members became too unwieldy and so the 
1844 Act conferred particular powers on shareholders and reserved management of 
company affairs to the board of directors  

• English and Australian companies have now reverted to a facilitative model by 
constituting a board of directors and general meeting and leaving to the constitution 
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(/replaceable rules) the division of corporate powers. Management powers are, however, 
invariably vested in the board 

• The distinction between board and member powers become blurred in private companies 
where all members are partners 

 
Corporate Groups 
 
Corporations Act 2001 (Cth)  

s  46 

What is a subsidiary 
 
A body corporate (in this section called the first body ) is a subsidiary of another 
body corporate if, and only if: 

(1) the other body: 
(i) controls the composition of the first body's board; or 

(ii) is in a position to cast, or control the casting of, more than one-half 
of the maximum number of votes that might be cast at a general 
meeting of the first body; or 

(iii) holds more than one-half of the issued share capital of the first body 
(excluding any part of that issued share capital that carries no right 
to participate beyond a specified amount in a distribution of either 
profits or capital); or 

(2) the first body is a subsidiary of a subsidiary of the other body. 

s 9 

Dictionary 
 
"holding company", in relation to a body corporate, means a body corporate of 
which the first body corporate is a subsidiary. 

 
• Corporate groups involve the ability of one company to control another company.  
• Reasons for fragmenting the company? 

o Efficiency savings due to taxation and stamp duty law. 
o Organisational efficiencies by segregating different businesses and functions. 
o To maximise the benefits of limited liability by isolating the risk of business 

failure in a single entity. 
o In the case of partly owned subsidiary, to obtain control.  

 
Why Form a Company? 

 
• Different forms: 

o Sole trader: 
§ Someone running a business on his own e.g. a gardener. 

o Partnership: 
§ Group of persons carrying on business. 
§ Not registered but contractual. 
§ All for one and one for all. 

o Co-operative: 
§ Emerged from the background of mutual societies. 
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§ Seen in the milk industry e.g. dairy farmers. 
§ Governed not by the CA but the Cooperative Act. They are considered a 

separate body corporate and members have limited liability. 
o Incorporated Associations: 

§ Only available for non-profit organisations, not under CA. The 
association cannot have an object of trading or pecuniary gain.  

§ Took off in the 1980’s, simple and inexpensive form of organisation e.g. 
sporting clubs. 

o Joint venture. 
o Trading trust: 

§ Like the old joint stock company, property is held by a trustee who might 
be a natural person or a company.  

o The corporation: the only form regulated by the CA. 
• Benefits:  

o Limited liability; 
o Perpetual succession; 
o Free transferability of shares: the ability to freely transfer your interest in the 

corporation; 
o Separate legal personality;  
o Centralised management (division of ownership and control) e.g. a person may 

have an interest in BHP without any business skills.  
 

How do you Form a Company? 
 
Corporations Act 2001 (Cth)  

s  117 

Applying for registration 
 
Lodging application 
 

(1) To register a company, a person must lodge an application with ASIC. 
Note: For the types of companies that can be registered, see section 
112. 

 
Contents of the application 
 

(2) The application must state the following: 
(a) the type of company that is proposed to be registered under this Act; 
(b) the company's proposed name (unless the ACN is to be used in its 

name); 
(c) the name and address of each person who consents to become a 

member; 
(d) the present given and family name, all former given and family 

names and the date and place of birth of each person who consents 
in writing to become a director; 

(e) the present given and family name, all former given and family 
names and the date and place of birth of each person who consents 
in writing to become a company secretary; 
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(f) the address of each person who consents in writing to become a 
director or company secretary; 

(g) the address of the company's proposed registered office; 
(h) for a public company--the proposed opening hours of its registered 

office (if they are not the standard opening hours); 
(j) the address of the company's proposed principal place of business (if 

it is not the address of the proposed registered office); 
(k) for a company limited by shares or an unlimited company--the 

following: 
(i) the number and class of shares each member agrees in 

writing to take up; 
(ii) the amount (if any) each member agrees in writing to pay for 

each share; 
(iia)  whether the shares each member agrees in writing to take 

up will be fully paid on registration; 
(iii) if that amount is not to be paid in full on registration--the 

amount (if any) each member agrees in writing to be unpaid 
on each share; 

(iv) whether or not the shares each member agrees in writing to 
take up will be beneficially owned by the member on 
registration; 

(l) for a public company that is limited by shares or is an unlimited 
company, if shares will be issued for non-cash consideration--the 
prescribed particulars about the issue of the shares, unless the shares 
will be issued under a written contract and a copy of the contract is 
lodged with the application; 

(m) for a company limited by guarantee--the proposed amount of the 
guarantee that each member agrees to in writing;  

(ma)  whether or not, on registration, the company will have an ultimate 
holding company;  

(mb)  if, on registration, the company will have an ultimate holding 
company--the following: 

(i) the name of the ultimate holding company; 
(ii) if the ultimate holding company is registered in Australia--its 

ABN, ACN or ARBN; 
(iii) if the ultimate holding company is not registered in 

Australia--the place at which it was incorporated or formed; 
(n) the State or Territory in this jurisdiction in which the company is to 

be taken to be registered. 
Note 1: Paragraph (b)--sections 147 and 152 deal with the 
availability and reservation of names. 
Note 2: Paragraph (f)--the address that must be stated is 
usually the residential address, although an alternative 
address can sometimes be stated instead (see section 205D). 
Note 3: Paragraph (g)--if the company is not to be the 
occupier of premises at the address of its registered office, the 
application must state that the occupier has consented to the 
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address being specified in the application and has not 
withdrawn that consent (see section 100). 
Note 4: Paragraph (h)--for standard opening hours , see 
section 9. 

(3) If the company is to be a public company and is to have a constitution on 
registration, a copy of the constitution must be lodged with the application. 

(4) The application must be in the prescribed form. 
(5) An applicant must have the consents and agreements referred to in 

subsection (2) when the application is lodged. After the company is 
registered, the applicant must give the consents and agreements to the 
company. The company must keep the consents and agreements. 

(6) An offence based on subsection (5) is an offence of strict liability. 
Note: For strict liability , see section 6.1 of the Criminal Code. 

s 118 

ASIC gives company ACN, registers company and issues certif icate 
 
Registration 
 

(1) If an application is lodged under section 117, ASIC may: 
(a) give the company an ACN; and 
(b) register the company; and 
(c) issue a certificate that states: 

(i) the company's name; and 
(ii) the company's ACN; and 

(iii) the company's type; and 
(iv) that the company is registered as a company under this Act; 

and 
(v) the State or Territory in this jurisdiction in which the 

company is taken to be registered; and 
(vi) the date of registration. 

Note: For the evidentiary value of a certificate of registration, see 
subsection 1274(7A). 

 
ASIC must keep record of registration 
 

(2) ASIC must keep a record of the registration. Subsections 1274(2) and (5) 
apply to the record as if it were a document lodged with ASIC. 

s 119 

Company comes into existence on registration 
 
A company comes into existence as a body corporate at the beginning of the day on 
which it is registered. The company's name is the name specified in the certificate of 
registration. 

Note: The company remains in existence until it is deregistered (see 
Chapter 5A). 

s 119A Jurisdiction of incorporation and jurisdiction of registration 
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Jurisdiction in which company incorporated 
 

(1) A company is incorporated in this jurisdiction. 
 
Jurisdiction of registration 
 

(2) A company is taken to be registered in: 
(a) the State or Territory specified: 

(i) in the application for the company's registration under 
paragraph 117(2)(n) (registration of company under this 
Part); or 

(ii) in the application for the company's registration under 
paragraph 601BC(2)(o) (registration of registrable body as 
company under Part 5B.1); or 

(b) the State or Territory in which the company is taken to be registered 
under paragraph 5H(4)(b) (registration of body as company on basis 
of State or Territory law). 

This subsection has effect subject to subsection (3). 
Note 1: ASIC must specify the State or Territory in which the 
company is taken to be registered in the company's certificate of 
registration (see paragraph 118(1)(c)(v) and 601BD(1)(c)(v)). 
Note 2: The company's legal capacity and powers do not depend in 
any way on the particular State or Territory it is taken to be 
registered in (see section 124). 
Note 3: A law of a State or Territory may impose obligations, or 
confer rights or powers, on a person by reference to the State or 
Territory in which a company is taken to be registered for the 
purposes of this Act. For example, a State or Territory law dealing 
with stamp duty on share transfers might impose duty on transfers 
of shares in companies that are taken to be registered in that State or 
Territory for the purposes of this Act. 

(3) The State or Territory in which a company is taken to be registered changes 
to the State or Territory in this jurisdiction nominated by the company if: 

(a) either: 
(i) the relevant Minister of the State or Territory in which the 

company is taken to be registered before the change approves 
the change; or 

(ii) the State in which the company is taken to be registered 
ceases to be a referring State; and 

(b) the procedural requirements specified in the regulations are satisfied. 
(4) A company continues to be registered under this Act even if the State in 

which the company is taken to be registered ceases to be a referring State. 

s  120 

Members, directors and company secretary of a company 
(1) A person becomes a member, director or company secretary of a company 

on registration if the person is specified in the application with their consent 
as a proposed member, director or company secretary of the company. 
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(2)  The shares to be taken up by the members as specified in the application 
are taken to be issued to the members on registration of the company. 

Note: A member's name must be entered in the register of members 
(see section 169). 

s 121 

Registered office 
 
The address specified in the application for registration for the company's proposed 
registered office becomes the address of the company's registered office on 
registration. 

s 122 

Expenses incurred in promoting and setting up company 
 
The expenses incurred before registration in promoting and setting up a company 
may be paid out of the company's assets. 

s  123 

Company may have common seal 
(1) A company may have a common seal. If a company does have a common 

seal, the company must set out on it: 
(a) for a company that has its ACN in its name--the company's name; 

or 
(b) otherwise--the company's name and either: 

(i) the expression "Australian Company Number" and the 
company's ACN; or 

(ii) if the last 9 digits of the company's ABN are the same, and 
in the same order, as the last 9 digits of its ACN--the 
expression "Australian Business Number" and the company's 
ABN. 

Note 1: A company may make contracts and execute documents 
without using a seal (see sections 126 and 127). 
Note 2: For abbreviations that can be used on a seal, see section 149. 

(2) A company may have a duplicate common seal. The duplicate must be a 
copy of the common seal with the words "duplicate seal", " share seal" or " 
certificate seal" added. 

(3) A person must not use, or authorise the use of, a seal that purports to be the 
common seal of a company or a duplicate if the seal does not comply with 
the requirements set out in subsection (1) or (2). 

(4) An offence based on subsection (3) is an offence of strict liability. 
Note: For strict liability , see section 6.1 of the Criminal Code . 

 
 
  




