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LAWS 5005: Public International Law 

 
DEVELOPMENT, NATURE AND SCOPE OF INTERNATIONAL LAW 

 

What is international law? 

• A system of customary law, upon which has been erected, almost entirely within the last two 

generations, a superstructure of “conventional” or treaty-made law considered legally binding 

by civilized States in their intercourse with each other 

• The legal responsibilities of States in their conduct with each other, and their treatment of 

individuals within State boundaries (UN) 

• Body of legal thinking about the relations between rulers, reflective of custom and practice in 

such matters as a treaty-making, the status of ambassadors, the use of oceans, and the 

modalities of warfare 

• Shortcomings of the international law system:  

o Rudimentary character of the institutions which exist for the making and the 

application of the law 

o Narrow restrictions of its range 

o No legislature to keep the law abreast of new needs in the international society  

o No executive to enforce the law 

• International law plays the role of enabling states to carry on their daily interactions along 

orderly and predictable lines. 

• International law enforces itself according to Morgenthau and when people don’t follow these 

rules, sanctions are imposed (self-help) 

• Foundation of authority of IL resides in the fact that the States making up the international 

society recognize it as binding upon them and as a system that binds them as members of the 

society, irrespective of their individual wills.  

Development of international law 

• Origins in Europe 16th century between Christian states 

• Extended beyond Europe in end of 18th century, beginning of 19th 

• Initially a moral question 

• 3000 BC: treaties between kings of city states  

• Medieval Europe: Feudal kingdoms, principalities, and duchies; not states in modern sense but 

ecclesiastical law applied to all Europe 

• 16th and 17th Centuries: turmoil of Europe’s religious wars. De jure Belli ac Pacis 

o Grotius: depicted international law as the gradual development of universal principles 

of justice which could be deciphered through human agency; law of nations applied 

specifically to states 

o Peace of Westphalia 1648 

▪ Settled Thirty Years War 1618-1648 

▪ Recognized a legal system of independent states not subject to a superior 

authority 

▪ Confirmed moderns state system of independent, sovereign states 

• 19th Century 

o Focus on war and peace but also international cooperation in commercial and technical 

areas 

• 20th Century 

o Permanent Court of Arbitration 1899/1907 

o 1919: Treaty of Versailles, League of Nations  

o Establishment of Permanent Court of International Justice in 1921 

o 1945: United Nations 

o International Court of Justice and other international courts and tribunals 

o Multilateral treaties 
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Is IL really “law”? 

• Natural law  

o Thomas Aquinas: rules of natural law discoverable through human intelligence or 

reasoning, and that reason enables man to order life according to the divine will or 

objectively correct moral principles  

• Positive law 

o Laws are based on objective, ascertainable, scientific facts; whereas natural law is said 

to exist above states, positivism says IL exists between states and depends on their 

consent, not necessarily subject to considerations of ethics or morality—less concern 

with what states ought to do and more with what they actually do 

• How can you describe international law as law at all when it is clearly not enforceable? 

o State invasion, Russia seizing parts of Ukraine and no one can do anything about it 

o No centralized body that imposes the law 

• International law is enforceable in different, more subtle ways and there are courts of justice 

where there can be a finding against the wrong-doing State, and State sanctions 

• Ius gentium or jus gentium (Latin, "law of nations") is a concept of international law within 

the ancient Roman legal system and Western law traditions based on or influenced by it. 

• Wolff: argued that collective society could no be promoted unless states formed a universal 

political entity, a ‘supreme state’ from which would proceed the law of nations 

• Vattel: Les Droit des gens; saw the European state system as a collective capable of acting in 

the common interest  

• Kant: re-characterized the binding character of international law, proposing an international 

federation of republican states foedus pacificum) backed by coercive rules, as the only method 

by which a secure and lasting peace could be achieved.  

• System of international law derived from: 

o Treaties 

o Customary international law 

o General principles of law 

o Judicial decision and teachings 
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UNITED NATIONS 

 

Outline 

• Provides a forum where States go and talk  

• As of 2016, 193 countries form the membership  

o South Sudan was the most recent member 

• September-December 

• Formed 1945 by victors of WWII, 51 countries committed to preserving peace 

• 24 October 1945: UN Day (charter entered into force) 

• Obligation in international law to settle disputes peacefully and threat and use of force is 

prohibited, principle of non-intervention  (six basic principles o the UN) 

• Purpose of the UN 

o Maintain international peace and secure 

o Develop friendly relations among States 

o Avoiding war in the future (peaceful settlements of disputes) 

o Promote human rights and welfare  

• Current budget for 2 years $5.4 billion  

• General Assembly 

o Talking arena 

o Main deliberative organ 

o All the Member States are equally represented with one vote each 

o Resolutions made are not in themselves binding  

• Security Council  

o 15 members in total, with 5 permanent members who have veto power—China, France, 

UK, US, Russia 

o Primary responsibility is to maintain international peace and security 

o Resolutions are legally binding (article 25) 

o Article 27: veto power 

o UN Charter sections 24, 25, 27, and 103 

▪ Charter obligation prevails when there is inconsistency with other treaties or 

documents 

o Can make sanctions 

▪ North Korea 

▪ Freezing bank accounts 

• Economic and Social Council 

o Cultural and social work 

• International Court of Justice 

o Principle judicial organ of the UN  

o Seat of the Court is in the Hague (Netherlands) 

o Role is to settle legal disputes submitted to it by States and to give advisory opinions on 

legal questions referred to it by authorized UN organs 

o Limited jurisdiction: States have to expressly consent to the dispute being heard by the 

Court 

o Can entertain 2 types of cases: legal disputes between States submitted to it by them 

and requests for advisory opinions on legal questions referred to it by the UN organs 

o 15 judges who are elected for terms of office of 9 years 

• Peacekeeping Operations 

o Dedicated to assisting the Member States and the Secretary General in their efforts to 

maintain international peace and security  

o 16 current peacekeeping operations  

• International Law Commission 

o Established 1947 pursuant to article 13 of the UN charter 
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o 34 experts from different states to be elected but serving in their independent capacity  

o Progressively develop international law, take existing topics, decides what the law is, 

and then recommends how it should be developed 

o Their work is not law, but their work is highly persuasive because: 

▪ They are experts 

▪ They do extensive research 
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SOURCES OF INTERNATIONAL LAW 

 

Where we look for the law 

• International law does not have a legislature or parliament so it is more difficult to ascertain 

what the law is 

• Comes up from states and is what states agree the law is going to be 

o They are all sovereign and equal  

o What states collectively say it is and there is no hierarchy 

• Sources set out in: Article 38(1) Statute of the International Court of Justice 

o “The Court … shall apply:  

▪ (a) International conventions, whether general or particular, establishing rules 

expressly recognised by the contesting states; [ie treaties]  

▪ (b) International custom, as evidence of a general practice accepted as law; [ie 

customary international law]  

▪ (c) The general principles of law recognised by civilised nations;  

▪ (d) … Judicial decisions and the teachings of the most highly qualified 

publicists … as subsidiary means for the determination of rules of law.” 

o There is no official hierarchy between the 4, however, if there is a treaty clearly you 

look to that first  

• Sources: 

o Treaties 

o Customary international law 

o General principles of law 

o Judicial decisions and law writers (as a subsidiary means) 

Treaties 

• An international agreement between States (or between a state and an international 

organisation (IO) or between IOs) in writing governed by international law whatever its 

particular designation eg “treaty”, “agreement”, “covenant”, “convention” “protocol”, “pact” 

or “charter” 

• Once in force for the parties, a treaty is legally binding on the parties and any breach will be a 

violation of international law 

• A treaty binds only those states that are parties to the treaty but customary international law 

binds all states  

Customary International Law 

• “International custom, as evidence of a general practice accepted as law” article 38 ICJ 

Statute 

• Longstanding practice that states feel obliged to comply with and then becomes law 

• Customary rules grew up by common, tacit consent of the states because they needed to deal 

with each other with some rules of international conduct 

• Single usages became habitual and then became obligatory and then gradually turned into 

custom over time as a feeling of legal requirement grew up  

• Oppenheim says that theory cannot explain this but that “All that theory can point out is this: 

Wherever and as soon as a certain frequently adopted international conduct of States is 

considered legally necessary or legally right, the rule, which may be abstracted from such 

conduct, is a rule of customary International Law.” 

 

• Examples of CIL: 

o The duty not to intervene in the internal affairs of another state 

o The immunity of heads of state and certain senior ministers from the jurisdiction of 

foreign court  

o The prohibition of torture  

o Various rules re interpretation of treaties, e.g. 
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▪ Art. 28 VCLT 1969: a treaty does not bind a state re any act or fact before the 

treaty came into force for that state 

▪ Art. 27 VCLT: a state cannot rely on its domestic law to justify breach of a 

treaty 

• Customary international law is formed from “constant and uniform usage, accepted as law”  

• Custom can be universal, local, or regional  

o Asylum case (Colombia/Peru) (1950)  

▪ Haya de la Torre started a rebellion that failed and sought refuge in the embassy 

of Colombia in Peru.  

▪ One issue was whether there was a CIL rule permitting state granting asylum 

(Colombia) the sole right to characterise the refugee’s offence as political or not 

▪ Colombia argued that had rightly given him diplomatic asylum and Peru was 

bound to give him safe passage to Colombia. Peru said no because he was a 

common criminal, not a political criminal. Colombia argued that it was for the 

state granting asylum to characterize the offence.  

▪ Took dispute to the international court of justice and Colombia had to prove 

there was an international customary rule to let them characterize the offences 

themselves. Could not prove the accepted as law requirement—couldn’t prove 

that it was a legal obligation on the part of the territorial state. Court said that 

they hadn’t proved a legal obligation to act. 

▪ Obligation of an embassy not to abuse the privileges of the immunities of the 

diplomatic system 

▪ Was there evidence of a regional custom? 

▪ Was the custom invoked binding on the other party? 

• How to prove a rule of customary law (established in Asylum Case): 

o Constant and uniform usage (state practice) 

▪ This objective and easy to show because you can show what states actually do 

▪ Treaties, decisions of international and national courts, national legislation, 

diplomatic correspondence, opinions of national legal advisers, and the practice 

of international organisations 

o Accepted as law (opinio juris sive necessitates) 

▪ Feeling that this is legally right or necessary  

▪ Hard to prove because it is subjective 

▪ Proving that the state is acting that way because it is legally obliged to 

State Practice 

• ILC is working on “Identification of customary international law” – latest draft 2016: 

o Draft conclusion 5: Conduct of the State as State practice 

▪ State practice consists of conduct of the State, whether in the exercise of its 

executive, legislative, judicial or other functions. 

o Draft conclusion 6: Forms of practice 

▪ 1. Practice may take a wide range of forms. It includes both physical and verbal 

acts. It may, under certain circumstances, include inaction. 

▪ 2. Forms of State practice include, but are not limited to: diplomatic acts and 

correspondence; conduct in connection with resolutions adopted by an 

international organization or at an intergovernmental conference; conduct in 

connection with treaties; executive conduct, including operational conduct “on 

the ground”; legislative and administrative acts; and decisions of national 

courts. 

▪ 3. There is no predetermined hierarchy among the various forms of practice.” 

o Draft conclusion 7: Assessing a State’s practice  

▪ 1. Account is to be taken of all available practice of a particular State, which is 

to be assessed as a whole.  
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▪ 2. Where the practice of a particular State varies, the weight to be given to that 

practice may be reduced.  

o Draft conclusion 8: The Practice must be general  

▪ 1. The relevant practice must be general, meaning that it must be sufficiently 

widespread and representative, as well as consistent. 

▪ 2. Provided that the practice is general, no particular duration is required.” 

• No minimum or maximum period of time required 

▪ Lots of states have to be acting in this way and those states can’t be a particular 

kind of state; more representative the practice, the more persuasive it is 

Opinio Juris 

• ILC 

o Draft conclusion 9: Requirement of acceptance as law (opinio juris) 

▪ 1. The requirement, as a constituent element of customary international law, 

that the general practice be accepted as law (opinio juris) means that the 

practice in question must be undertaken with a sense of legal right or obligation. 

▪ 2. A general practice that is accepted as law (opinio juris) is to be distinguished 

from mere usage or habit.”  

• Lotus commenting on examples of states not exercising criminal 

jurisdiction over non-nationals: “[this] would merely show that States 

had often, in practice, abstained from instituting criminal proceedings, 

and not that they recognized themselves as being obliged to do so; for 

only if such abstention were based on their being conscious of having a 

duty to abstain would it be possible to speak of an international custom. 

• Could Turkey show sufficient state practice accompanied by Opinio 

Juris to show that there was customary law? Turkey failed because they 

couldn’t prove the opinio juris 

o Draft conclusion 10: Forms of evidence of acceptance as law (opinio juris) 

▪ 1. Evidence of acceptance as law (opinio juris) may take a wide range of forms. 

▪ 2. Forms of evidence of acceptance as law (opinio juris) include, but are not 

limited to: public statements made on behalf of States; official publications; 

government legal opinions; diplomatic correspondence; decisions of national 

courts; treaty provisions; and conduct in connection with resolutions adopted by 

an international organization or at an intergovernmental conference. 

▪ 3. Failure to react over time to a practice may serve as evidence of acceptance 

as law (opinio juris), provided that States were in a position to react and the 

circumstances called for some reaction.” 

▪ If Julie Bishop spoke at the UN, her speaking could be state practice and what 

she actually says could be opinio juris 

o Inaction can be a form of opinio juris because it can be an implied practice  

▪ If they were in a position to act and the circumstances called for some action 

• Germany v Italy: Greece Intervening 

o Italians were allowing cases to be brought against Germans for crimes during WWII. 

Various descendants of the victims were bringing cases against the German state for 

compensation and because there was German property in Italy they wanted to bring a 

claim. Germany said they had immunity because they were a foreign state. Italian court 

said there would usually be immunity but a new exception had arisen where the subject 

matter was serious international crimes. Germany took Italy to the ICJ and succeeded. 

Case was about foreign state immunity and whether this exception had arisen to what 

would usually be foreign immunity.  

o “In the present context, State practice of particular significance is to be found in the 

judgments of national courts faced with the question whether a foreign State is 

immune, the legislation of those States which have enacted statutes dealing with 

immunity, the claims to immunity advanced by States before foreign courts and the 
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statements made by States, first in the course of the extensive study of the subject by 

the International Law Commission and then in the context of the adoption of the United 

Nations Convention. Opinio juris in this context is reflected in particular in the 

assertion by States claiming immunity that international law accords them a right to 

such immunity from the jurisdiction of other States; in the acknowledgment, by States 

granting immunity, that international law imposes upon them an obligation to do so; 

and, conversely, in the assertion by States in other cases of a right to exercise 

jurisdiction over foreign States.” 

• What if State X argued that there was a rule of customary international law prohibiting the 

death penalty? 

o Have to show state practice and opinio juris 

o State practice: what would we look for? 

▪ National court decisions in as many states as possible where it is law. 

▪ How many states prohibit the death penalty? 

▪ Is it widespread and representative/consistent and uniform? 

• It isn’t because the US and Indonesia have the death penalty 

• Not consistent and uniform so we fail 

o Opinio Juris 

▪ One state protesting to another the use of the death penalty 

Customary International Law 

• Onus usually lies on the state arguing for the existence of a customary rule 

o Eg Asylum case 

▪ “The Party which relies on a custom of this kind [a regional or local custom] 

must prove that this custom is established in such a manner that it has become 

binding on the other Party.” 

o Nuclear Weapons advisory opinion (exception) 

▪ Example to show the exception where the court didn’t take a view of who had 

to prove what and decided that neither could be proved 

▪ Israel fears nuclear weapons from Iran 

o Nicaragua  (exception) 

▪ US refused to appear and the court had to try and decide.  

▪ "The Court… as an international judicial organ, is deemed to take judicial 

notice of international law, and is therefore required … to consider on its own 

initiative all rules of international law which may be relevant to the settlement 

of the dispute. … 

• North Sea Continental Shelf cases (FRG v Denmark; FRG v Netherlands) (1969) 

o Netherlands and Denmark argued it should be equidistant, giving Germany a smaller 

portion of the continental shelf. Germany said it was a special circumstance. Said that 

there was a treaty that had a provision in article 6 that said where you have overlapping 

shelves, you must try and agree and if you cant agree, then it will be an equidistant line 

from the points of the coast. Germany was not a party to this treaty. They had signed 

but not ratified. Netherlands said that it didn’t matter because article 6 is CIL and so it 

binds Germany anyway as a matter of CIL. Germany disagreed. Court had to decide if 

article 6 

o ARTICLE 6 

▪ Where the same continental shelf is adjacent to the territories of two adjacent 

States, the boundary of the continental shelf shall be determined by agreement 

between them. In the absence of agreement, and unless another boundary line is 

justified by special circumstances, the boundary shall be the determined by 

application of the principle of equidistance from the nearest points of the 

baselines from which the 

o Issue: Can a rule in a treaty also be or become a rule of customary international law? 

Yes in one of three ways: 
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▪ May be declaratory of existing custom at time treaty provision is adopted 

(Could already be a rule of CIL) 

▪ May crystallise custom as states agree on provision during treaty drafting 

process 

▪ May come to be accepted and followed by states as custom after treaty’s 

adoption (because states could follow the rule) 

o Status of art. 6 1958 Geneva Convention on the Continental Shelf? 

▪ Denmark and the Netherlands sought to invoke against Germany a customary 

rule identical to art 6(2) i.e. principle of equidistance 

▪ Germany was not a party to the Convention (had signed but not yet ratified it; 

Convention required signature + ratification) 

o For a treaty provision to also be or become CIL: 

▪ Treaty provision must be of a fundamentally norm-creating character 

▪ Must be widespread and representative participation in the treaty [were 39 

parties at the time] 

▪ Passage of short period of time not necessarily a bar  

▪ But in that time state practice should have been extensive and virtually uniform 

▪ Must be general recognition of a rule/legal obligation 

o Court was not satisfied that it was a norm-creating character but there was dissent 

regarding the widespread and representative participation in the treaty. Made the point 

that there was no minimum duration for the passage of time and said effectively that 

the length of time may be balanced by the wideness of the state practice.  

o Uniform state practice and Opinio Juris AND if it is contained in treaty, you need 

something as well as state practice and opinio juris—this thing is the fundamentally 

norm-creating character 

• Dispute Regarding Navigational and Related Rights (Costa Rica v Nicaragua) 13 July 2009 

o Costa Rican subsistence fishing rights: time + lack of protest by Nicaragua = customary 

right  

o Was there a customary law right just between Nicaragua and CR. CR had established 

this fishing right.  

• Military and Paramilitary Activities (Nicaragua v USA) (1986) 

o Reagan government did not like the new left wing government in Nicaragua and 

alleged that the gov’t was allowing soviet arms to pass through the territory to fuel 

rebellion in El Salvador. US created and armed a paramilitary force to overthrow the 

government. Prohibition on use of force in UN charter. US argued that because this was 

a dispute under a treaty, the court had no jurisdiction to hear it because in submitting to 

the jurisdiction of the court the US had put in a reservation saying that we don’t agree 

to go to the ICJ if it concerns an international treaty. Nicaragua argued that it was ok 

because they can hear the whole case as a matter of ICL because the rule coexisted as a 

treaty and as a rule of ICL. Court agreed.  

o Customary rule can co-exist with treaty rule 

o No need for “absolutely rigorous conformity” of state practice  

o Need for conduct generally consistent with the rule 

o Court relied heavily on GA Resolutions as evidence of state practice and opinio juris  

o Agreement that the use of force was prohibited 

o CIL doesn’t need to be absolutely uniform but it does need to be consistent with the 

rule  

• States must expressly consent to be brought before the ICJ 

o Article 36: allows a state to say in advance that they agree to have their disputes to be 

referred to the ICJ 

• Custom can be universal, or local or regional 

o Asylum case (Colombia/Peru) (1950) 

▪ Was there evidence of a regional custom? 
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▪ Was the custom invoked binding on the other party 

o Right of Passage case (Portugal v India) 1960  

▪ “Constant and uniform practice … accepted as law by the parties” as to free 

passage between Portuguese enclaves  

o Costa Rica v Nicaragua 2009 (fishing rights)  

• The persistent objector 

o Persistent objector to new customary rule will not be bound by it (unless jus cogens – 

see later) 

o Eg Anglo-Norwegian Fisheries case (UK v Norway) 1951 

▪ UK failed to protest at Norwegian use of straight baselines 

▪ Norway consistently objected to any limit on the length of such baselines so 

they said they were not bound by limits because they have always and 

persistently objected to it 

▪ UK was not able to prove that it was a persistent objector and Norway was able 

to establish its use of the strait base line 

o If a state can show that it objected to CIL and maintained that objection then it will not 

be bound by that rule when it comes into existence. Must be from the beginning and it 

must be consistent.  

General Principles of Law Recognized by Civilized Nations 

• International law may adopt certain principles from municipal law 

o Usually principles of legal liability and reparation 

• Includes: 

o Rules of procedure 

o Good faith 

o Res judicata [an issue decided by a court may not be reopened] 

o Ex injuria jus non oritur [no benefit can be received from an illegal act] 

o Unjust enrichment 

o Estoppel 

o English law principle of interpretation  

o Expressio unius est exclusio alterius [to refer expressly to one is to exclude others] 

• Chorzow Factory case 1927 [the right to receive compensation] 

o Right to receive compensation for the taking of a factory 

• Corfu Channel 1949  

o Admission of indirect/circumstantial evidence 

• Ure v Commonwealth of Australia [2016]  

o People tried to sell islands to the Commonwealth and the Commonwealth said that they 

didn’t own them 

o Can individuals acquire title to territory? Was there a rule of customary international 

law? 

General Principles of International Law 

• Some basic principles of international law are more appropriately described as general 

principles of international law – see eg Brownlie p37 – Eg the principle of state sovereignty – 

not really a rule of CIL 

Subsidiary Means of Determining the Rules of Law 

• Not sources of law but “subsidiary means of determination of rules of law” 

• Judicial Decisions 

o Can be decisions of ICJ, other international courts and tribunals, domestic courts or 

arbitral tribunals 

o Decisions are only binding on the actual parties of the actual case (article 59) 

▪ Because of this, decisions have a narrow effect however we do see the decisions 

as reflecting the law 

o Court will follow its previous decisions (even no doctrine of precedent) unless there is 

a good reason not to 


