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VI. PROCESS, OPEN JUSTICE & FAIRNESS: ADVERSARIAL SYSTEM 
 

Procedural Law 
→ Doesn’t effect substantive rights 

→ Lex fori – applicable laws of procedure will be the laws of the forum 

→ UCPR 

→ CPA 

 
McKain v RW Miller 

→ Rules which are directed to governing or regulating the mode or conduct of court proceedings 

 
Grassby v The queen  

→ Unlimited jurisdiction for the administration of justice which gives rise to the inherent power 

→ Although conferred by Statute, Supreme Court powers are identified by reference to unlimited powers of 
Westminster Courts 

→ Every court possesses jurisdiction arising by implication that a grant of power carries with it everything 

necessary for its exercise 

 

Pelechowski v Registrar 

→ Existence of implied powers will be called for whenever they are required for the effective exercise of a 

jurisdiction conferred but will be confined to so much as can be ‘derived by implication from statutory 

provisions conferring particular jurisdiction’ 

→ Necessary understood as what is reasonably required 

 

Adversarial System 
→ Main Features: 

o Party controlled dispute 

o Use of precedent, procedural rules and laws of evidence 

o Reactive, impartial judge who acts as umpire 

o Reliance on oral testimony adduced from witnesses 

o Trial is climactic end of litigation process 

o Use of trial transcript for appeal 

→ Inquisitorial System: 

o Judge is proactive and inquisitive 

o Sources of law are codes with lawyer commentary 

o Minimal rules of courtroom practice 

o Documentary proof no cross-examination 

o No rigid separation between trial and pre-trial 

o No use of transcript 

→ See page 10 of textbook for further 

 

Open Justice 

 
John Fairfax Publications v District Court NSW 

  



 2 

VII. Matters Preceding Litigation and Commencing Proceedings 

 
Cross-Vesting Jurisdiction 
 

Jurisdiction of Courts (Cross-vesting) Act 1987 

→ S 4 (Cth): Conferral of federal jurisdiction on State courts 

→ S 4 (NSW): cross-vesting of State jurisdiction among State courts 

→ S 5 (NSW): transfer of proceedings between courts participating in the scheme  

o Transfer to the most appropriate court 

 

BHP Billiton v Schultz 

→ The criterion for transfer established by s 5 is that it is in the interests of justice that the proceedings be 

determined in the proposed court 

→ Asbestos claim brought before Dust Diseases Tribunal of NSW. BHP applied to remove proceedings to the 

Supreme Court of NSW and then to transfer them to Supreme Court of South Australia 
→ An application for transfer under s 5 of the Cross-vesting Act is brought upon the hypothesis that the 

jurisdiction of the court to which the application is made has been regularly invoked 
→ It is both necessary and sufficient that, in the interests of justice, the second court is more appropriate 
→ The interests of justice are not the same as the interests of one party 
→ No presumptions as to where the balance of the interests of justice may lie 

→ Factors to be considered in choice of forum 

o Place where parties reside 

o Location of subject matter of dispute 

o Importance of local knowledge to resolution 

o Law governing dispute 

o Procedures available in different courts 

o Likely hearing dates 

 

Oceanic Sun Line Special Shipping Company 

→ Basic tenet of our jurisprudence that, where jurisdiction exists, access to the courts is a right 

→ ‘clearly inappropriate forum’ test: selected forum’s conclusion that it is a clearly inappropriate forum is a 

persuasive justification for the court refraining from exercising its jurisdiction 

→ Forums non conveniens is distinguished from application for transfer under s 5 

 

Limitation Periods 
→ Time period within which to bring a claim is referred to as the limitation period 

→ Generally the limitation period begins to run upon accrual of a cause of action and is stopped by the 

commencement of proceedings 

→ General limitations: 

o Contract: six years form the date the cause of action accrues (s14(1)(a)) 

o Torts: six years (s14(1)(b) 

▪ Actionable w/o proof of damage, time starts running from date of damage 

▪ Actionable upon proof of damage, time starts running from the date of damage 

 

Brisbane South Regional Health Authority v Taylor 

→ Rationale for imposing limitation periods 

o Where there is delay the whole quality of justice deteriorates  

o Evidence likely to be last 

o Cruel to the defendant to allow an action to be brought long passed 

o People should be able to arrange their affairs on the basis claims can no longer be made against 

them 

o Public interest requires that disputes be settled as quickly as possible 

→ Inherent jurisdiction to stay proceedings as abuses of process if they are satisfied that, by reason of delay 

or other matter, the commencement of proceedings would involve injustice or unfairness to one of the 

parties 


