
HINTS ON ANSWERING TAX QUESTIONS 

Be brief. No need to write in connected sentences throughout 
Abbreviations are fine 
Show all calculations 
Always reach a conclusion.  

STEP 1: RESIDENCE OF THE TAXPAYER 

 
Is X an AUS resident for the year ending X? 
 
LEGISLATION  
S 4-10 (if multiple tax years or derivation question) 
S6-5(2) & (3), S995(1) refers back to s6(1) 
 
 
THE FOUR TESTS OF RESIDENCY S6(1) ITAA 36 
NOTE: Tests applied in a hierarchal manner. If satisfy one, stop 
there.  

1. THE COMMON LAW TEST  

 
Applies to R to NR and NR to R 
 
RELEVANT FACTORS  
Set out under headings for and against 
Question of fact and degree not question of law 

 Physical presence in Australia on financial year basis (very 
important) 

 Frequency, regularity, purpose and duration (if just visiting 
for short time unlikely to be resident. If previous resident don’t 
need frequent visits Levene). Lysaght 

 Maintenance of a home in Australia during absences 
(Important but not necessary Levene- gave up where he was 
living and lived in hotels) Cooper (always available for him) 

 Family and business ties in a particular country (Very 
important, particularly family- spouse more important than 
children for determining residence) 

 Present habits and way of life Levene (didn’t settle- wondered 
around was important) 

 Nationality (borderline factor, not extremely important) 
 
Levene: Taxpayer lived in London whole life. 1919 left on medical 
advice. Surrendered property lease and sold furniture. From 1919 to 
1925 no fixed abode, lived in hotels in Monaco, France for 7 months of 
the year and 5 months in London to get medical advice, visit relatives, 
attend to business- lived in hotels. In 1925 Nine year lease of a Flat in 
Monte Carlo. HELD: Was a resident of the UK until 1925- nationality, 
physical presence in the UK, freedom of attachment until took out lease 
in Monte Carlo.  
 
Lysaght: Born in England and lived there until 1919. Retired and 
moved to Ireland lived on estate. Consultancy work in England 1 week 
per month. In hotels when in England and occasionally at brothers 
house. Bank accounts and family in both countries. Portfolio of 
securities with an Irish address. Trying to sell property in England. 
HELD: resident of both countries, still maintained UK residency as 
key factor was regularity of visits- kept coming back to UK one week 
every month.  
 
Cooper v Cadwalader: US Barrister retained property in Scotland. 
Spent 2 months per year at property. In absence property was 
occupied by two servants. Property was ALWAYS available for his use. 
HELD: Was resident b/c even when not present in country, property in 
Scotland always available and ready for him.  
 
TR 98/17 intended visit to Australia is less than 6 months would not 
be regarded as “residing” in AUS during that visit.  
 

2. THE DOMICILE TEST 

 
Applicable R to NR 
N/A NR to R 
 
TWO ELEMENTS 
1. Person has a domicile in Australia = told on facts 
(Can only have one domicile)  
2. Does not have a permanent place of abode outside Australia 
 
Factors to consider: 

 Intention as to length of stay 

 Actual length of stay 

 Abandonment of place of abode in Australia 

 Acquisition of place of abode outside Australia 

 Intention to make place of abode home 

 Nature and quality of use made of place of abode 

 Duration and continuity of presence in place 

 Durability of association (ties) with place  
 
Applegate: Sydney solicitor opened new firm in Vila for indefinite 
period until could set up office, gave up lease of flat in AUS and sold 
assets, had hospital cover & life insurance in AUS, was coming back to 
AUS some time in the future (time not set), rented house in Vila with 
wife, had a number of holidays in AUS, wife gave birth in AUS, 
returned to AUS earlier than planned- ill (2 years). HELD: Did have 
place of abode outside AUS (home). Looked at strength of person’s 
association with foreign country, durability, continuity etc. Held the 
indefinite but permanent stay in Vila meant he had a permanent place 
of abode outside AUS.  
Permanent = something more than temporary but less than 
forever 

 
Jenkins: Bank officer went to Vila for 3 years (set time). Couldn’t sell 
house so bank rented it from him (retained property in AUS), furniture 
stored in AUS, returned after 18 months due to illness. HELD: Fact it 
was for fixed time did not mean it was temporary. Court regarded 3 yrs 
as significant and held tax payer had permanent place of abode 
outside AUS.  
= Can have a permanent place of abode even if intention to return 
at specified time 
 
IT 2650:  

 More than 2 years = substantial period and will have a 
permanent place of abode overseas 

 Less than 2 years –transitory and will not have a permanent 
place of abode overseas 

 

3. THE 183-DAY RULE- THE SECOND STATUTORY TEST (NR to R 
only) 

Applicable NR to R 
N/A R to NR 
 
3 LIMBS 
1. Continuously or intermittedly in Australia more than ½ of the 

year (183 days). Applied separately on year-by-year basis- 
financial year ends 30th June.  

UNLESS commissioner satisfied: 
2. Usual place of abode outside Australia and 
3. Does not intend to take up residence in AUS 
 
Key points 

 Applied mechanically, no voluntary element e.g. planned to stay 
182 days and miss flight- irrelevant 

 Usual abode is something less than permanent 
 

4. SUPERANNUATION TEST- THIRD STATUTORY TEST (R to NR 
or remain) 

Applicable R to NR or remain 
N/A NR to R 
 
What does it cover? Embassy staff overseas and their children 

 Members of Superannuation Scheme established by deed 
under Superannuation Act 1990; or 

 An eligible employee for the purposes of the Superannuation 
Act 1976; or 

 The spouse or child under 16 of points 1 and 2 above 
 
= OVERALL X is/is not an AUS resident for tax purposes  
 
TEMPORARY RESIDENTS (e.g. non-aus resident) 
S995-1: You are a temporary resident if:  
(a) You hold a temporary visa and 
(b) You are not an Australian resident within the meaning of the Social 
Security Act 1991;  and 
(c) Your *spouse is not an Australian resident within the meaning of the 
Social Security Act 1991.  
o S995-1 Spouse- includes another individual (same or different 

sex) with whom the individual is in a relationship that is 
registered under a state/territory law, (b) another individual who, 
although not legally married lives with the individual on a 
genuine domestic basis in a relationship as a couple.  

 
However, you are not a temporary resident if you have been an 
Australian resident (within the meaning of this Act), and any of 
paragraphs (a), (b) and (c) are not satisfied 
 
The scope of the ‘temporary resident’ rules –  
Broadly, Subdiv 768-R provides a tax exemption to temporary 
residents for: 
1. All ordinary & statutory income derived from a foreign source 

(foreign source income exemption – s768-910) 
2. Capital gains & capital losses made on assets that are not 

taxable Australian property (capital gains exemption – s 768-
915) 

3. Interest withholding obligations associated with amounts owing 
to foreign lenders (interest withholding tax exemption – s 768-
980). 

STEP 2: DOES THE INCOME HAVE AN AUS SOURCE? (Not 
relevant for AUS resident) 

LEGISLATION  
1. Ordinary Income 
S6-5(3): Non-AUS resident: Taxed on income derived from AUS 
source  
2. Statutory Income  
S6-10(5): Non-AUS resident statutory income from all AUS sources 
S995-1 definition of AUS source 
 
FOLLOW THESE STEPS: 
 
1. IS IT INCOME? 

 Salary and wages - return for personal services- periodic, 
recurrent and regular Dixon’s case 

 Proceeds received in ordinary course of business are income 
according to ordinary concepts Myer Emporium case  

 Rent is by its very nature income- Adelaide Fruit 

 Interest = income 

 Dividends = income S44(1) ITAA 36 
 
2. IF SO, WHAT TYPE OF INCOME? 

Nathan: The ascertainment of source is a “practical, hard matter of 
fact” 
 
3. APPLY THE SOURCE RULES THAT APPLY TO THAT 

SPECIFIC TYPE OF INCOME 
 
A) SALARY AND WAGES 
Cam and Sons 
Ask: where did the physical exertion take place? 
1. Contract 
Change in technology mean not as important b/c very flexible 
2. Performance 
Generally most important factor French except if services can be 
performed anywhere and creative powers/special knowledge is 
involved to such high degree that place where utilised is 
unimportant, dominant factor where contract made Mitchum  
3. Payment  
Changes in technology means not as important b/c of overseas 
banking  
 
Mitchum: Taxpayer was a non-resident actor. Entered a contract with 
Swiss company agreeing to be at their disposal if they need him for 14 
weeks. He’d get paid regardless. Lent him to AUS for 11 weeks to act. 
Contract negotiated and signed outside AUS, payment made in US, 
agreement was to provide service in 2 films at unspecified locations. 
HELD: no part of income derived from AUS source. Contract for 
provision of artistic service which could have been performed 
anywhere. Physical performance not dominant the contractual 
aspect was. Clear that other factors may determine source when 
services can be performed anywhere- skills and knowledge most 
important, place where utilised don’t matter.  
 
Evans: Academic in Switzerland, continued to have salary paid in AUS 
bank account, performed research overseas. HELD: salary had AUS 
source on basis of place of payment. Note: lawyers, academics, 
accountants- could be performed anywhere so place less 
important than skill/knowledge- place of contract 
 
B) FINANCIAL TRANSACTIONS 

 Similarities to salary and wages 

 Generally source will be where services of the company are 
performed 

 
Tariff Reinsurances: Reinsurance business based in UK. Provided 
reinsurance for a Victorian insurance company. Payment for insurance 
policy made to AUS bank account. HELD: source of profits UK where 
carried on business of a reinsurer of making contracts, that’s 
where profit derived from not the insurer operations in VIC. 
“Nothing done in Vic except receipt by bank of money’s paid to its 
account. Transaction was the acceptance in London of reinsurance 
treaty negotiated in London”.  
Thorpe Nominees: Courts look at where the economic activity-
giving rise to the income has occurred 
Which place is the really important and critical one? 
Taxpayer sought to shift income to Switzerland to avoid tax. Court 
looked at SUBSTANCE of transaction not form. As whole scheme 
arranged in AUS concerning disposal of land in AUS by and to AUS 
residents- source of resulting income was AUS. 
 
N.B. “Where the acts consist largely of the making of contracts 
and their performance is unimportant, the place where the 
contracts are made may be the only significant determinant of 
source...if the making of the contract is of little importance and the 
chief factor is performing, then the place where the contract is 
performed may be the only relevant factor”.  
 
C) BUSINESS INCOME 
Source of business generally determined by reference of where 
trading activities take place.  

 Look at type of business carried on and where business is. 

  E.g. Smash repairer in Brisbane would have AUS source even 
if contracts made/payments rendered overseas.  

 
D) SALE OF REAL ESTATE 
Location of irremovable property should determine source 
Rhodesia Metals: English company purchased mining claims in 
Rhodesia very cheaply, then went into liquidation and sold entire 
undertaking to another English company. Issue of source and of capital 
vs income nature of the profits. HELD: As sole business operation was 
the purchase of irremovable property in Rhodesia, company received 
the sum from a source in Rhodesia- mining claims for the purpose of 
obtaining that profit.  
 
E) INTEREST 
General provisions: consider- (where it was received from not 
where paid to) 
a) Place of contract; and 
b) Where money was lent  
Spotless Services: Interest paid to an AUS resident company by a 
Cook Islands bank on funds deposited against a certificate of deposit 
issued by cook islands bank. HELD: certificate of deposit crucial 
document- matter had its source in Cook Islands.  
E.g. if interest received from Spanish bank than Spanish source.  
 
F) DIVIDENDS 
S44(1) ITAA 36: source is determined by the source of the profits out 
of which the dividend has been paid. A question of FACT 
Esquire Nominees v FCT: EQ Norfolk Island company- received 
dividends from shareholding in another Norfolk Island Company 
(Mitchell credits) which ultimately flowed from a shareholding in AUS 
company. HELD: all foreign source. Source must be determined by 



source of profits of company that paid dividend (Mitchell credits). 
Source NOT location of share register from which shares giving rise to 
dividends are registered but where the funds of profit enabling the 
dividend to be paid arises  
 
G) CAPITAL GAINS 

 Capital gains/losses made by temporary residents from disposal 
of assets other than ‘TAXABLE AUSTRALIAN PROPERTY’ 
e.g. taxable Aus. real property (s855-15) On or after 12 
December 2006 are disregarded. 

 Capital gains/losses made by temporary residents from disposal 
of assets from 1 July 2006 until 11 December 2006 that do not 
have a NECESSARY CONNECTION WITH AUSTRALIA- more 
onerous- are disregarded. 

N.B. made this change to encourage foreign investment (police reason) 
 
 

STEP 3: DERIVATION OF INCOME  - only relevant if performed 
one year paid other  

LEGISLATION 
S6-5(2), S6-5(4) 
TR 98/1 
 
Carden’s Case: Use the one that gives substantially correct reflex 
of taxpayer’s true income 
 
TWO METHODS 
1. CASH (RECEIPTS) METHOD: RECORDS WHEN MONEY 

CHANGES HAND- PAID OR RECEIVED (actual or 
constructive) 

2. ACCRUALS (EARNINGS) BASIS: RECORDS WHEN INCOME 
IS EARNED- MAY BE BEFORE OR AFTER PAYMENT IS 
RECEIVED 

 
General Rules 
CASH BASIS 

 Personal exertion / reward for skills and services Carden’s 
case / E.g. employment (salaries, wages) & investment income  

ACCRUALS  

 Trading or manufacturing business J Rowe & Son 
Large company operating business that incorporates substantial capital 
investment and many employees 
 
Professionals e.g. lawyers, doctors, accountants = explore further  
 
Professionals- medical, accountants, lawyers 
Cash basis if: few employees, profit attributable to one principal 
Firstenberg, Dunn, no or little trading stock, cash sales, not 
exploitation of capital, no reliance on circulating capital/consumables, 
no deductions for bad debts, reward for personal service 
Accruals basis if: Large size, many employees, Henderson, Baratt 
large amounts of income, trading stock, credit sales, exploitation of 
capital assets, circulating capital/consumables.  
 

 Employees: If few employees and level of profit attributable to 
the one principal working on own- CASH BASIS. Carden’s case, 
Dunn  

 If many employees – ACCRUALS Henderson, Barratt 

 Trading stock: If sale of trading stock incidental to provision of 
service CASH BASIS. If trading significant part of business and 
service incidental – ACCRUALS  

 Cash or credit sales: If provide goods/services on credit to 
significant number of customers- ACCRUALS. If cash- little 
difference b/w cash and accruals since income recognised at 
same time under either system.  

 Capital equipment: If profits of business primarily attributable 
to exploitation of capital assets, it can be concluded that 
business income is not primarily attributable to operator’s 
service and ACCRUALS. BUT: can go both ways- e.g. person 
operates back hoe would rely on capital equipment to earn 
income- however, specialised knowledge of how to work 
equipment also attributes to profit. Other factors may be more 
important 

 Reliance on circulating capital or consumables: 
o If circulating capital and assets employed- ACCRUALS. E.g. if 

taxpayer operates small printing business much of income can 
be traced to consumables- paper, toner, ink- accruals. TR 98/1 

o If operates desktop publishing business income more 
attributable to tax payer’s skill in layout and design- 
consumption of toner, ink incidental- CASH BASIS.  

 
Leading case- Carden’s Case: Taxpayer was executor of Carden’s 
estate. Prior to his death C operated on cash basis meaning 
outstanding debts weren’t taxed. HELD: cash basis most appropriate 
as nothing in business which resembled stock (not a trader), no fund of 
circulating capital, receipts a reward for professional skill.  
Where there is stock on hand- accruals method. Where the 
receipts are a reward for professional skill- cash basis 
 
Brent: Taxpayer was wife of ronald biggs (great train robbery). Sold 
rights to his life story for $62250. Only received $10,000 at the time. 
HELD: only sum derived was the $10,000. Taxpayer doesn’t carry on 
business, no stock in trade, not trading. Expenditure didn’t contribute to 
earnings, money was reward for her personal services- cash receipt 
CASH BASIS- consider 

 No deductions for a bad debt 

 No business/profession/stock in trade 

 Reward for personal service  
 

Henderson: Largest accountancy practice in WA. 295 employees (150 
of which were qualified accountants), fees of over $1 million, bad 
debts $98. HELD: due to size and scale of taxpayer’s business it is 
distinguishable from Cardon- ACCRUALS.  
Size, structure, method of operations of the firm were relevant 
factors 
 
Firstenberg: Sole practitioner- one employee (secretary). HELD: cash 
basis to be used as sole practitioner. Personal exertion- if impose 
accruals basis it is unreasonably burdensome.  
 
Dunn: Sole practitioner accountant- few employees (mostly family). He 
was the only qualified accountant and took responsibility for all work. 
HELD: cash basis appropriate. Distinguished Henderson.  
 
Barratt: Partners in a pathology practice. Many staff- well qualified and 
generating large amounts of income apart from the partners. 
ACCRUALS BASIS 
 
Payments in advance 
Arthur Murray: Taxpayer provided dance lessons. Received payments 
in advance- placed in ‘untaught lessons account’. No refund policy (but 
in practice often given). Fees received in advance only became income 
when earned. HELD: derived pre-paid tuition fees in year of which 
tuition provided rather than year fee received (ACCRUALS).  
General rule- fees received in advance of performance of service are 
not to be regarded as income until service provided (Accruals). 
Normal practice was to give refunds so couldn’t be treated as 
receipts as income b/c of possibility of having to provide refund. 
So advance fees not income b/c subject to contingency (being paid 
back). Applied generally to pre-payments received by accrual basis in 
respect of future service.  
 

STEP 4: ASSESSABLE INCOME FOR THE YEAR ENDING X 

LEGISLATION 
S 4-15: TY = AY - AD 
4-10: If multiple years or derivation 

ORDINARY INCOME  

S6-5(1)  

 Salary & wages- income - Dixon’s case - return for personal 
services- periodic, recurrent and regular  

S6-1: Bonuses, superannuation, commissions, fees, pensions, 
gratuities 

 Proceeds received in ordinary course of business are 
income according to ordinary concepts Myer Emporium case  

 Rent- income for the use of a capital asset- is by its very nature 
income- periodic and regular Adelaide Fruit  

 Dividends = income s44(1) ITAA 36 
 

KEY FEATURES OF ORDINARY INCOME 

 
1. It comes in to the recipient beneficially 
Must ‘come in’ to the taxpayer during that financial year 
Cooke & Sherdon: Seller of soft drinks awarded a free holiday by their 
supplier to encourage reaching sales quota. HELD: not income. 
Income is what comes in it is NOT what is saved from going out. If 
receipt of amount saves taxpayer from incurring expenditure does 
not make it ordinary income.  
 
2. It is money or money's worth 
Must be money or capable of being converted to money 
Example: NOT perpetual trophy as have to give that back.  
Cooke & Sherdon: HELD: non-transferable holiday is not income. 
Benefit not income b/c not convertible into money.  
Payne: Frequent flyer program. Tickets not transferable. Could not be 
turned into pecuniary amount. Subject to cancellation if sold so not 
income.  
TR 1999/6: Benefits received by employees under frequent flyer 
programs as a result of employer paid expenditure aren’t assessable 
income.  
 
S21A ITAA 36: Business transactions: A non-cash business benefit 
that is not convertible to cash shall be treated as if it were convertible 
to cash. N.B. Does not include amounts in ordinary assessable income 
just overcomes convertibility principle with non-cash business 
benefits.  
 
S15-2 ITAA 97: Employees: Your assessable income includes the 
value to you of all allowances, gratuities, compensation, benefits, 
bonuses and premiums provided to you directly or indirectly related to 
employment of or services rendered N.B. override general principle 
that non-convertible benefits are not income in context of provision of 
services. UNLIKE s21A includes amount in assessable income as 
statutory income.  
S15-2(3): If benefit is assessable as ordinary income under s6-5 it is 
not taxed under s15-2.  
 
3. It must be 'received' as income from perspective of 
recipient/payee (not payer) 
Receipt is characterised at the moment of derivation, objectively & 
from perspective of person deriving the income.  
Must be income when received and not before or after that time. 
Example: Gordon Ramsey restaurant. Had a meal & paid. Couple 
hours later heard was going to go bankrupt so went to manager and 
gave him some money feeling sorry for them. At the time they gave the 
money wouldn’t be received by manager as income- wasn’t payment 
for meal, didn’t relate to services performed- it was a sympathy gift and 
derived as gift by the manager. Scott case  
 

4. It will often exhibit periodicity, recurrence and regularity  
 
Dixon’s case: Salary and wages - return for personal services- 
periodic, recurrent and regular.  
Dixon was a clerk- voluntarily joined the arm. Before joining employer 
had stated they would make up the difference between army pay and 
their pay. Dixon received payments while at war which the 
Commissioner wanted to assess. HELD: although voluntary and not 
remuneration for past services, fact they were periodic, regular and 
recurrent and relied on as substitute for wages gave them character of 
ordinary income.  
Blake: Regular subsidy paid by bank to former employee on top of 
pension was of an income nature as had been in receipt of payment for 
years- recurrent & regular. Reasonable expectation would receive the 
money every fortnight. Not important that the payments were at 
discretion of bank and reviewed annually.  
 
5. The normal proceeds of personal exertion, property or business 
are income / the amount has a sufficient nexus with an earning 
activity 
USUALLY DECISIVE 
But note- lump sum may be ordinary income (Allman) 
TEST: Whether the receipt is the product of any employment of or 
services rendered by the recipient or of any business or other revenue-
earning activity carried on by him or her.  
ASK: Does the amount have a sufficient nexus/connection with an 
income earning activity? 

 Pure gifts and wins for gains like betting and lottery wins aren’t 
normally characterised as ordinary income.  

 If product of ordinary income from employment or reward for 
personal services it is ordinary income. Also return from 
investment of property- royalties, rent are ordinary income 

 
6. Compensation receipts may be income if they replace a 
revenue loss A compensation payment will generally take the same 
character as the amount it replaces 

 Compensation to replace salary while injured- income e.g. if 
in hospital for 6 weeks and get 6 weeks payment for lost salary 
the lump sum is still income even though getting 6 weeks wage 
in one amount.  

 Compensation for loss of limb- capital  
 
7. Illegal, immoral or ultra vires receipts do not affect character of 
receipt as carrying on a business 
Lindsay: Whiskey smugglers assessed in respect of profits from the 
sale of whiskey- assessable as income from trading notwithstanding 
certain aspects were illegal. GOOD SOCIAL POLICY 
 
8. Capital gains are not income at common law Eisner v 
Macomber-  
Capital the tree and income the fruit 
I.e. the disposal of capital asset- not ordinary income but included in 
assessable income as statutory income (s102-5) 
Before commencement of CGT the distinction b/w income and capital 
was important b/c a taxpayer escaped tax on a capital amount- now 
capital assets acquired on or after 20 Sep 1985 taxed as CGT/statutory 
income. But when asset disposed on or after 20 Sep 1999 discount 
available. 
 
OTHER 
Scott: Motive of the payer in making the payment- taxpayer 
solicitor, after client’s death of husband, client provided solicitor with a 
gift, giving out money to friends- not in connection with service 
provided- not income.  
Receipt is a product of employment 
Payment is made in the form of a lump sum (can be) 
 

CATEGORIES OF INCOME 
Divided into income from personal exertion, income from property 
and income from business 

 

REMUNERATION FOR SERVICES RENDERED / INCOME FROM 
PERSONAL EXERTION (salary and wages) (sport) 

Dixon’s case: Salary and wages - return for personal services- 
periodic, recurrent and regular = income 
 
N.B. The most important factor is the connection between the receipt 
and the employment or services provided  
 
IMPORTANT S6(1) ITAA 36: “Income from personal exertion or 
income derived from personal exertion means: earnings, salaries, 
wages, commissions, fees, bonuses, pensions, superannuation 
allowances, retiring allowances, retiring gratuities, allowances 
and gratuities received in the capacity of employee  
 
Whether gifts to employees are ordinary income: (not statutory) 
Degree of connection to employment or services rendered MOST 
IMPORTANT  
Reasonable expectation payment would be made 
Dependence upon payment to meet usual living expenses 
Payment replaces income 
Motive of the payer or donor 
Periodical, recurrent and regular 
Money or convertible into money.  
 
Dixon AUS CASE: Payments took the character of what they 
replace 
Agreed to pay staff difference b/w wages and army. Taxpayer 
contended receipts were not of an income nature as there was no 
employee-employer relationship. HELD: payments were assessable 


