
Problem	Question	Responses		
Intergovernmental Immunities	

NSW	can	challenge	the	legisla8ons	as	it	breaches	with	the	doctrine	of	intergovernmental	immuni8es,	
which	is	a	doctrine	that	gives	the	States	and	Federal	government	immuni8es	from	each	other’s	laws.	
Using	 the	 head	 of	 power	 Sec8on	 51(ii),	 the	 state	 will	 argue	 the	 validity	 of	 the	 Current	 Act.	 This	
sec8on	provides	the	Commonwealth	with	the	power	to	make	laws	in	respect	to	tax,	but	so	as	to	not	
discriminate	the	states	or	parts	of	the	States.	NSW	can	argue	that	the	Act	discriminates	against	 its	
State	 as	 it	 disadvantages	 senior	 public	 servant	 who	must	 pay	 15%	 tax	 for	 superannua8on.	While	
Sec8on	51(ii)	permits	the	Cth	gov.	to	make	tax	laws,	they	cannot	discriminate	against	states.	The	High	
Court	has	previously	ruled	that	any	law	which	is	discriminatory	against	the	states	will	be	found	to	be	
cons8tu8onally	 invalid,	with	Dixon	J	contending	 in	Melbourne	Corpora-on	Case,	“if	 the	 legisla8on	
discriminates	against	a	state…it	transgresses	the	principle	of	Federalism”.		

As	such,	any	laws	discriminatory	against	the	states	cannot	fall	within	the	Cth	head	of	power	because	
it	 must	 be	 characterised	 (Latham	 in	 Melb	 Corp	 Case).	 On	 the	 facts,	 the	 Federal	 Parliament	 has	
created	these	laws	to	provide	an	equitable	system	for	superannua8on,	but	they	established	this	on	
the	basis	of	 crea8ng	a	uniform	 tax	 system	 for	 superannua8on,	which	directly	 interferes	with	NSW	
current	Tax	laws.	While	the	Commonwealth	may	argue	that	the	Commonwealth	Act	binds	the	people	
of	every	state	(Engineers	Case	1920),	 it	will	not	apply	on	the	grounds	of	discrimina8on	(Aus-n).	To	
determine	 the	 cons8tu8onal	 validity	 of	 the	 Act,	 the	 test	 which	 arises	 is	 whether	 there	 is	 a	
significantly	 sufficient	 impairment	 of	 the	 exercise	 by	 the	 state	 of	 its	 freedom	 to	 tax	 in	 respect	 to	
superannua8on.	 NSW	 can	 contend	 that	 the	 tax	 impairs	 the	 exercise	 of	 the	 state	 to	 provide	 tax	
benefits	for	its	senior	civil	servants.	Ul8mately	NSW	will	be	able	to	challenge	the	legisla8on	on	the	
basis	of	discrimina8on	(Aus-n	2009).		

Can	also	talk	about	the	inconsistencies	between	State	and	Federal	Law	–	Sec8on	109		

Characterising the Act, Right to Trial by Jury and 
Boilermakers Decision  

In	 characterising	 the	 Act,	 the	 Commonwealth	 will	 use	 Sec8on	 51(vi)	 (The	 Defence	 Power)	 as	 the	
main	head	of	power	to	construe	its	cons8tu8onal	validity.	This	sec8on	grants	the	Commonwealth	the	
power	to	make	laws	with	respect	to	the	naval	and	military	defence	of	the	Commonwealth	and	the	
States,	as	well	as	protect	the	states	from	invasion.	As	the	defence	power	is	a	purposive	power,	the	
provided	Act	must	sa8sfy	the	propor8onality	test	which	raises	the	ques8on	as	to	whether	the	Act	is	
reasonably	 appropriate	 and	 adapted	 to	 the	 purposes	 of	 defence.	 However,	 propor8onality	 of	 the	
defence	 power	 ebbs	 and	 wanes	 in	 8mes	 of	 peace	 and	 war	 and	 is	 constantly	 in	 flux	 (Andrews	 v	
Howell,	1941)	and	the	power	is	thus	applied	in	differing	contexts.	Here,	the	facts	state	that	Australia	
is	figh8ng	a	war	on	terror	which	suggests	that	the	power	is	being	applied	during	a	war8me	period.	
The	Integrity	of	the	Armed	Forces	Act	2015	(Cth)	(“The	Act”)	is	reasonably	appropriate	and	adapted	
to	 the	 purposes	 of	 defence	 as	 it	 aims	 to	 punish	 those	who	 ‘provide	 training	 in	 research	 areas	 to	
persons	 from	 sanc8oned	 countries’.	 The	 Commonwealth	 took	 the	 necessary	 steps	 to	 ensure	 the	
safety	 and	protec8on	of	 the	na8on.	 Brennan	 J	 contended	 in	Polyukhovich	 v	 Cth	 (1991),	 “What	 is	



necessary	and	appropriate	for	the	defence	of	the	Commonwealth	 in	8mes	of	war	 is	different	 from	
what	is	necessary	or	appropriate	in	8mes	of	peace”.	As	a	result,	the	control	of	research	in	par8cular	
countries	is	restricted	appropriately	as	a	means	of	adhering	precau8ons	on	possible	terror.		

The	Vice	Chancellor	can	argue	the	convic8on	on	the	grounds	that	he	could	not	exercise	the	right	to	
trial	 by	 jury	 and	 that	 the	AFERC	 is	 not	 a	 court	with	 judicial	 power.	 Sec8on	80	of	 the	Cons8tu8on	
grants	individuals	with	the	right	to	trial	by	jury,	and	states	that	“the	trial	on	indictment	of	any	offence	
against	any	law	of	the	Commonwealth	shall	be	heard	by	jury”.	As	per	McHugh	in	Cheng	v	the	Queen	
(2000),	Sec8on	80	is	not	a	guaranteed	right	for	all	serious	offences.	Rather,	it	only	guarantees	trial	by	
jury	when	the	trial	is	on	indictment	of	the	offence	being	heard	is	indictable	(Kingswells	v	the	Queen	
(1985)).	On	the	facts,	the	Vice	Chancellor	was	charged	with	an	indictable	offence	outlined	in	Sec8on	
45A,	 in	 which	 the	 offence	 charges	 offenders	 with	 a	 fine	 and/or	 sentence	 of	 two	 years	 in	 prison.	
Although	the	Vice	Chancellor	was	convicted	with	an	iden8fiable	offence,	he	was	not	heard	by	a	jury.	
This	clearly	contravenes	with	Sec8on	80,	the	express	right	to	trial	by	jury.	As	a	result,	it	can	be	argued	
that	the	convic8on	of	two	years	imprisonment	was	unjustly	made.		

The	Boilermakers	Doctrine	provides	that	the	 legisla8ve	cannot	vest	execu8ve	bodies	and	tribunals	
with	 judicial	power	which	adheres	 to	 the	 separa8on	of	powers.	An	excep8on	 to	 this	 rule,	 is	 if	 the	
judge	 appointed	 for	 the	 execu8ve	 body	 is	 a	 federal	 judge	 which	 validly	 exercises	 non-judicial	
func8ons	as	a	designated	person	(persona	designata)	(Drake	v	Minister	for	Immigra-on	and	Ethnic	
Affairs	 (1979)).	 Here,	 the	 Commonwealth	 would	 argue	 that	 the	 judge	 of	 the	 AFERC	 is	 persona	
Designata	as	their	role	is	no	incompa8ble	with	judicial	func8on	and	responsibili8es	(Kable).	However,	
the	Vice	Chancellor	can	raise	that	the	appointment	of	these	judges	does	provide	for	a	valid	exercise	
of	judicial	power	as	it	directly	contravenes	with	Sec8on	72	of	the	Cons8tu8on.	This	sec8on	defines	
Federal	judges	by	the	terms	of	their	appointment,	in	which	they	must	be	appointed	by	the	Governor	
General	 in	 counsel	and	have	a	 compulsory	 re8rement	age	of	70.	 In	applying	 this	 to	 the	 facts,	 it	 is	
clearly	evident	that	Sec8on	90(b)	of	the	Act	does	not	sa8sfy	the	requirements	of	Sec8on	72.		

The	vague	language	of	an	appointed	“single	judge	who	holds	office	for	an	ini8al	three	years	with	the	
possibility	of	renewal	for	a	further	three”	does	not	provide	a	clear	outline	as	to	whether	how	long	
the	 residing	 judge	 can	 be	 appointed.	 This	 creates	 a	 direct	 breach	 of	 Sec-on	 72	 and	 the	 Kable	
Doctrine.	In	consequence,	the	AFERC	can	be	argued	to	be	an	uncons8tu8onal		court.	In	addi8on,	the	
court	 can	 be	 found	 to	 be	 invalid	 due	 to	 the	 fact	 that	 the	 court	 aims	 to	 imprison	 individuals	 that	
commit	 an	 indictable	 offence.	 It	 other	 words,	 the	 judges	 of	 AFERC	 does	 not	 have	 the	 right	 to	
determine	 the	 guilt	 of	 an	 individual	 (Grollo	 v	 Palmer	 1995),	 as	 this	 essen8ally	 compromises	 the	
separa8ons	 of	 powers.	 Thus,	 the	 Vice	 Chancellor	 can	 challenge	 the	 convic8on	 on	 the	 basis	 of	 his	
inability	 to	 exercise	 his	 right	 to	 trial	 by	 jury	 and	 the	 fact	 that	 the	 AFERC	 did	 not	 sa8sfy	 the	
requirements	of	persona	designata,	nor	was	Sec8on	72	sa8sfied.	Ul8mately,	the	AFERC	is	ruled	to	be	
uncons8tu8onal.		

Characterising an Act	

In	characterising	the	Commonwealth	Act,	the	Commonwealth	will	rely	on	the	na8onhood	power	to	
purport	the	Cons8tu8onal	validity	of	the	New	Act.	As	an	express	 incidental	power,	the	na8onhood	
power	 is	 governed	 by	 sec8on	 51(xxix)	 and	 Sec8on	 61,	which	 grants	 the	 Commonwealth	with	 the	
respec8ve	power	to	make	laws	with	respect	to	“malers	incidental	to	the	execu8on	of	any	power”.	In	
Victoria	v	Commonwealth	 (AAP	Case	1975),	 the	scope	of	this	power	was	 limited	to	the	making	of	
laws	which	protect	or	advance	the	making	of	laws	which	protect	or	advance	the	na8on	or	on	issues	
of	na8onal	 interest.	However,	as	a	purposive	power,	 the	propor8onality	 test	needs	 to	be	sa8sfied,	


