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DIRECT/INDIRECT DISCRIMINATION 
DIRECT DISCRIMINATION (DIFFERENTIAL TREATMENT + CAUSATION) 

 

DIFFERENTIAL TREATMENT:  

 The treatment afforded to the complainant must be objectively less favourable than the treatment which was actually 

afforded to a [male] in the same circumstances as the complainant or in circumstances which were not materially 

different. See Commissioner of Corrective Services v Aldridge (Indigenous man). 

 First element requires a comparison of the respondent’s treatment of the complainant with the respondent’s 

treatment of another actual or hypothetical person (‘Notional person’ – Purvis, McHugh and Kirby JJ) in similar 

circumstances who does not have the same protected attribute as the respondent.  

 Four aspects: 

 Treatment of the complainant by the respondent (ie they need to have done something!) 

 Less favourable nature of the treatment 

 The identity of a comparator 

 Relevant circumstances for comparison, facts surrounding comparator etc 

 Purvis 

 Foster child Daniel Hoggan expelled as a result of his bad behaviour – had an intellectual disability 

 Complainant under DDA, argued that the behaviour was the result of his disability and thus he was expelled because 

of it. But the majority (Gummow, Hayne and Heydon JJ) didn’t agree and found that the behaviour was separate to 

the disability, therefore the comparator had those characteristics (i.e. pupil demonstrating bad behaviour without 

disability).  

 Note strong dissent from McHugh and Kirby JJ who argue that the behaviour is a manifestation of his 

disability whereas for the normal person it is an act of free will. (They also argue that the comparator adopted by 

the majority would be appropriate for grounds of sex or race because bad behaviour is not a manifestation of 

those attributes). Notional student in this case should have been a student who behaved!  

CAUSATION:  

 After establishing differential treatment move on to causation. It is the grounds or the reasons for a respondent’s 

action, as opposed to his intentions or motives for acting, that are relevant. 

 Whether a ground or reason for the differential treatment was the complainant’s protected attribute. 

 Objective assessment involving consideration of respondent’s state of mind, thought processes at the time the 

relevant decision was made – not subjective intentions 

 Purvis – for the majority, central question was whether the complainant was treated less favourable ‘because of’ 

or ‘by reason of’. Gleeson CJ supports a ‘true basis’ or ‘real reason’ approach taken by Deane and Gaudron JJ in 

Banovic. Focusing on the respondent’s underlying reason for acting rather than actual factors. Not the ‘but for’ 

test in discrimination cases!! (McHugh and Kirby JJ) 

 Four of the seven justices support a true basis or real reasons approach (Gleeson CJ, McHugh, Kirby and 

Callinan JJ) BUT: 

 Gleeson and Callinan said real reason of the Principal was his concern about health and safety of 

students 

 Kirby and McHugh said real reason was Daniel acting badly as a result of his disability which led 

Principal to have concerns – thus disability was the real reason.  

 Multiple causes: If an act is done for two or more reasons, one of which is the attribute, the act is taken to be 

done for the reason of the attribute: s 10 DDA and s 8 SDA. Just needs to be A reason! 

 Kirby J in IW v City of Perth: ‘discriminatory conduct can rarely be ascribed to a single ‘reason’ or ‘ground’  

 

INDIRECT DISCRIMINATION 

 Concerned with acts and practices that are fair in form but operate as unfair barriers because they are discriminatory in 

outcome. 

 DD – more concerned with process of decision-making 
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 ID – more concerned with the outcome of decision-making and its effect. Focused on the effect, or impact of 

policies and practices which assist in decision-making. 

 ‘practices that are fair in form but discriminatory in operation’: Griggs v Duke Power Co (US case that established 

the ID category) 

 Four aspects: 

 Imposition of a requirement or condition 

 Disparate impact of the requirement or condition  (ie more easily satisfied by people without protected attribute than 

with) 

 Lack of justification of the requirement or condition (not reasonable) 

 Inability of the complainant to comply  

REQUIREMENT/CONDITION: 

 Banovic – woman steelworkers claimed discrimination as a result of ‘last on, first off’ retrenchment program in times 

of economic downturn, the court took an expansive approach to the requirement/condition. Requirement in order 

to remain in employment was to have started employment before a certain date (prior discriminatory hiring 

processes) 

 Waters – changing the way some public transport was offered, some trams would no longer have conductors for 

example. Introduction of the ‘scratch ticket’ was a requirement condition in order to travel on trams  

 Amery – dismissed indirect discrimination claim of female casual employees. Complainants framed it that you needed 

to be permanent to access same pay. But to be permanent you had to be deployable to work anywhere in the State. 

Therefore a lot more men could comply with this as opposed to women. But the majority (Gummow, Hayne, 

Crennan JJ) held that there was no requirement or condition here. Fundamental difference in being employed as 

casual teacher and permanent teacher. Note Kirby criticized this narrow approach (defeats important social purposes 

of such provisions). 

DISPARATE IMPACT 

 Must demonstrate that the requirement/condition is more easily satisfied by people who do not have the complainant’s 

protected attribute than it is by people with that attribute. 

 Eg DDA:  (c)  the requirement or condition has, or is likely to have, the effect of disadvantaging persons with the disability.  

 Difficult, mixed questions of law and fact: Bonella v Wollongong City Council (context of sex discrim) 

 

REASONABLENESS OF REQUIREMENT/CONDITION 

 DDA: s 6 (no real guidance as to what is reasonable; SDA: s 7B (matters to be taken into account subs2). In both, the 

respondent bears the onus of proving reasonableness.  

 Note how this is a defence, if you prove your requirement/condition was reasonable you can defeat the claim against 

you. 

 AHRC guidelines – the test is reasonableness, objective assessment of the requirement/condition 

 

INABILITY TO COMPLY 

 Implied effect of this element in SDA even though not expressly mentioned.  

 Mandla v Dowell Lee – not a literal meaning of ‘can’ comply but a broader cultural/historic/social meaning (Sikh boy 

wearing turbans in school). Liberal approach to this question 

 NOT SDA – only DDA 

 

 

  

http://www.austlii.edu.au/au/legis/cth/consol_act/dda1992264/s4.html#disability
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SEX DISCRIMINATION 
DIRECT/INDIRECT SEX DISCRIMINATION (S 5) 

section 5 Sex Discrimination 
(1)  For the purposes of this Act, a person (in this subsection referred to as the discriminator ) discriminates against another person (in this 
subsection referred to as the aggrieved person ) on the ground of the sex of the aggrieved person if, by reason of:  
                     (a)  the sex of the aggrieved person;  
                     (b)  a characteristic that appertains generally to persons of the sex of the aggrieved person; or  
                     (c)  a characteristic that is generally imputed to persons of the sex of the aggrieved person;  
the discriminator treats the aggrieved person less favourably than, in circumstances that are the same or are not materially different, the 
discriminator treats or would treat a person of a different sex.  
             (2)  For the purposes of this Act, a person (the discriminator ) discriminates against another person (the aggrieved person ) on 
the ground of the sex of the aggrieved person if the discriminator imposes, or proposes to impose, a condition, requirement or practice that 
has, or is likely to have, the effect of disadvantaging persons of the same sex as the aggrieved person.  
             (3)  This section has effect subject to sections 7B and 7D.  

 

THOMAS V ORICA 

 Complainant returned to work after maternity leave to a position with the same title in a different division, which 

was in effect a demotion.  

 Framed as direct discrimination only. 

 Characteristic associated with pregnancy which was the need to take maternity leave. Allsop J decided that it was 

appropriate to compare with a similarly placed employee of either sex who had taken leave on the understanding the 

employee would return to the same or similar position. 

 Also decided maternity leave was a characteristic pertaining to women. [165] 

HICKIE V HUNT AND HUNT 

1. Failing to preserve her practice on her return from maternity leave: 

 DD claim  

 In failing to take reasonable steps to keep her practice together, did Hunt and Hunt treated her less favourably 

than a male partner in a similar position and if so, was this by reason of her sex or characteristics attributed to 

women? 

 Difficult to establish that a male in her circumstances would have been treated more favourably. Evidence of 

motivation (causation) is also unclear. Did find maternity leave as a characteristic appertaining to women but no 

connection with treatment 

 ID claim 

 Requirement to work fulltime to maintain practice 

 Disadvantage persons of the same sex as the aggrieved person: ‘The requirement to work full time is, in my 

view, a requirement with which a substantially higher proportion of men comply or are able to comply’ – 

referred to external evidence and general knowledge etc. 

 Not reasonable in the circumstances (s7B). Should have come up with alternative arrangements! Could have 

preserved at least some of her practice.  

2. Comments 

 ID claims 

 Mr Forbes-Smith viewed Hickie not committing herself to a certain date to start back full time as a ‘major 

hurdle’  sufficient to establish that Mr Forbes-Smith was imposing a condition on Hickie  resume full time 

work to maintain your position 

 Disadvantaging effect: substantial proportion of women were working part time in the firm and it is 

predominantly women who seek part time work 

 ‘I find that the condition or requirement that Ms Hickie work full-time to maintain her position was a 

condition or requirement likely to disadvantage women’ 

 Reasonableness of the requirement – that partners should work 5 days a week to perform certain functions. 

 Hunt and Hunt failed to prove the reasonableness  

 To regard the requirement to work full time to maintain partnership as a reasonable requirement would 

perpetuate and institutionalize indirect discrimination against women lawyers.  

 Detriment within s17(3)(c) – statement in performance appraisal led to ultimate decision not to renew her  
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EXCEPTION: REASONABLENESS OF REQUIREMENT (S7B) 

Indirect discrimination: reasonableness test  

             (1)  A person does not discriminate against another person by imposing, or proposing to impose, a condition, requirement or 
practice that has, or is likely to have, the disadvantaging effect mentioned in subsection 5(2), 5A(2), 5B(2), 5C(2), 6(2), 7(2) or 7AA(2) if the 
condition, requirement or practice is reasonable in the circumstances.  
             (2)  The matters to be taken into account in deciding whether a condition, requirement or practice is reasonable in the 
circumstances include:  
                     (a)  the nature and extent of the disadvantage resulting from the imposition, or proposed imposition, of the condition, 
requirement or practice; and  
                     (b)  the feasibility of overcoming or mitigating the disadvantage; and  
                     (c)  whether the disadvantage is proportionate to the result sought by the person who imposes, or proposes to impose, the 
condition, requirement or practice.  

 

EXCEPTION: SPECIAL MEASURES (S7D) 

             

 (1)  A person may take special measures for the purpose of achieving substantive equality between:  

                     (a)  men and women; or  

             (2)  A person does not discriminate against another person under section 5, 5A, 5B, 5C, 6, 7, 7AA or 7A by taking special measures 

authorised by subsection (1).  

             (3)  A measure is to be treated as being taken for a purpose referred to in subsection (1) if it is taken:  

                     (a)  solely for that purpose; or  

                     (b)  for that purpose as well as other purposes, whether or not that purpose is the dominant or substantial one.  

             (4)  This section does not authorise the taking, or further taking, of special measures for a purpose referred to in subsection (1) that 

is achieved.  

 Separate out into four elements: 

 Inequality on a protected group (objective element) 

 Purpose for achieving substantive equality (subjective element) 

 Main component from evidence 

 Capacity to achieve goal of substantive equality (subjective element) 

 Temporary 

 

 Jacomb: male member of a union claimed that the union rule which stipulated that 50% of the union executive must be 

comprised of women unlawfully discriminated against him on the ground of sex. 

 Note the impact of subs4 – need to continually monitor and see whether the special measures are achieving their purpose 

such that they are not needed anymore (also highlighted by Crennan J in Jacomb). Can’t remain special measures when 

substantive equality is achieved.  

 Walker v Cormack – introduction of a female only class at a gym – Gray J found yes valid special measure, evidence of 

women being reluctant to attend gyms with men present. 

 

EXCEPTION: ACTS DONE WITH STATUTORY AUTHORITY (S40) 

 

s 40 Acts done under statutory authority  
             (1)  Nothing in Division 1 or 2 affects anything done by a person in direct compliance with:  
                     (c)  a determination or decision of the Commission;  
                     (d)  an order of a court; or  
                     (e)  an order, determination or award of a court or tribunal having power to fix minimum wages and other terms and 
conditions of employment; or  
                     (g)  an instrument (an industrial instrument ) that is:  
                              (i)  a fair work instrument (within the meaning of the Fair Work Act 2009 ); or  
                             (ii)  a transitional instrument or Division 2B State instrument (within the meaning of the Fair Work (Transitional Provisions 
and Consequential Amendments) Act 2009 ).  

 Note McHugh J in Clinch v Commissioner of Police interpreting the NSW Act – the protective cloak of the defence of 

statutory authority arises only when the requirements of another Act are ‘mandatory and specific’.  

 The court in Waters v Public Transport Corporation also noted the difficulties if the statutory liability defence was always 

available when a respondent sought to avoid liability by asserting that it was following a direction made by a Minister 

pursuant to a general statutory power to regulate a particular activity or enterprise.  

 

http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s5.html
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s6.html
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s7.html
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s7aa.html
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s5.html
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s6.html
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s7.html
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s7aa.html
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s7a.html
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#commission
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#employment
http://www.austlii.edu.au/au/legis/cth/consol_act/fwa2009114/
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#state
http://www.austlii.edu.au/au/legis/cth/consol_act/fwpacaa2009656/
http://www.austlii.edu.au/au/legis/cth/consol_act/fwpacaa2009656/
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EXCEPTION: GENUINE OCCUPATIONAL QUALIFICATION (S30) 

Certain discrimination on ground of sex not unlawful  

             (1)  Nothing in paragraph 14(1)(a) or (b), 15(1)(a) or (b) or 16(b) renders it unlawful for a person to discriminate against another 
person, on the ground of the other person's sex, in connection with a position as an employee, commission agent or contract worker, being 
a position in relation to which it is a genuine occupational qualification to be a person of a different sex from the sex of the other person.  
             (2)  Without limiting the generality of subsection (1), it is a genuine occupational qualification, in relation to a particular position, to 
be a person of a particular sex (in this subsection referred to as the relevant sex ) if:  
                     (a)  the duties of the position can be performed only by a person having particular physical attributes (other than attributes of 
strength or stamina) that are not possessed by persons of a different sex from the relevant sex;  
                     (b)  the duties of the position involve performing in a dramatic performance or other entertainment in a role that, for reasons 
of authenticity, aesthetics or tradition, is required to be performed by a person of the relevant sex;  
                     (c)  the duties of the position need to be performed by a person of the relevant sex to preserve decency or privacy because 
they involve the fitting of clothing for persons of that sex;  
                     (d)  the duties of the position include the conduct of searches of the clothing or bodies of persons of the relevant sex;  
                     (e)  the occupant of the position is required to enter a lavatory ordinarily used by persons of the relevant sex while the lavatory 
is in use by persons of that sex;  
                      (f)  the occupant of the position is required to live on premises provided by the employer or principal of the occupant of the 
position and:  
                              (i)  the premises are not equipped with separate sleeping accommodation and sanitary facilities for persons of each sex;  
                             (ii)  the premises are already occupied by a person or persons of the relevant sex and are not occupied by any person of a 
different sex from the relevant sex; and  
                            (iii)  it is not reasonable to expect the employer or principal to provide separate sleeping accommodation and sanitary 
facilities for persons of each sex;  
                     (g)  the occupant of the position is required to enter areas ordinarily used only by persons of the relevant sex while those 
persons are in a state of undress; or  
                     (h)  the position is declared, by regulations made for the purposes of this paragraph, to be a position in relation to which it is a 
genuine occupational qualification to be a person of a particular sex.  

 

EXCEPTION: RELIGIOUS INSTITUTIONS (S30) 

Educational institutions established for religious purposes  
             (1)  Nothing in paragraph 14(1)(a) or (b) or 14(2)(c) renders it unlawful for a person to discriminate against another person on the 
ground of the other person's sex, sexual orientation, gender identity, marital or relationship status or pregnancy in connection with 
employment as a member of the staff of an educational institution that is conducted in accordance with the doctrines, tenets, beliefs or 
teachings of a particular religion or creed, if the first-mentioned person so discriminates in good faith in order to avoid injury to the 
religious susceptibilities of adherents of that religion or creed.  
             (2)  Nothing in paragraph 16(b) renders it unlawful for a person to discriminate against another person on the ground of the other 
person's sex, sexual orientation, gender identity, marital or relationship status or pregnancy in connection with a position as a contract 
worker that involves the doing of work in an educational institution that is conducted in accordance with the doctrines, tenets, beliefs or 
teachings of a particular religion or creed, if the first-mentioned person so discriminates in good faith in order to avoid injury to the 
religious susceptibilities of adherents of that religion or creed.  
             (3)  Nothing in section 21 renders it unlawful for a person to discriminate against another person on the ground of the other 
person's sexual orientation, gender identity, marital or relationship status or pregnancy in connection with the provision of education or 
training by an educational institution that is conducted in accordance with the doctrines, tenets, beliefs or teachings of a particular religion 
or creed, if the first-mentioned person so discriminates in good faith in order to avoid injury to the religious susceptibilities of adherents of 
that religion or creed.  

 

VICARIOUS/ATTRIBUTED LIABILITY (S106) 

Vicarious liability etc.  
             (1)  Subject to subsection (2), where an employee or agent of a person does, in connection with the employment of the employee or 
with the duties of the agent as an agent:  
                     (a)  an act that would, if it were done by the person, be unlawful under Division 1 or 2 of Part II (whether or not the act done 
by the employee or agent is unlawful under Divison 1 or 2 of Part II); or  
                     (b)  an act that is unlawful under Division 3 of Part II;  
this Act applies in relation to that person as if that person had also done the act.  
             (2)  Subsection (1) does not apply in relation to an act of a kind referred to in paragraph (1)(a) or (b) done by an employee or agent 
of a person if it is established that the person took all reasonable steps to prevent the employee or agent from doing acts of the kind 
referred to in that paragraph.  

  

http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#commission_agent
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#contract_worker
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#principal
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#accommodation
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#principal
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#accommodation
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#state
http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#sexual_orientation
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http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s4.html#marital_or_relationship_status
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http://www.austlii.edu.au/au/legis/cth/consol_act/sda1984209/s21.html
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